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STATE DEPARTMENT OF SOCIAL SERVICES 

ALBANY, NEW YORK 

Pursuant to the provisions of Sections 20(3)(d), 22(8), and 34(3)(f) of 

the Social Services Law, I, Cesar A. Perales, Commissioner of Social Services, 

do hereby repeal Part 358 and add a new Part 358, repeal Sections 387.20(a)(1) 

and (2) and add new Sections 387.20(a)(1) and (2), repeal Sections 387.l0(b) 

and (c) and add new Sections 387.20(b) and (c), repeal Sections 393.5(d) and 

393.5(f) and add new Sections 393.5(d) and 393.5(f), repeal Section 

387.20(d)(6) and repeal Section 421.24(f)(6); amend Sections 351.23(a) and 

(b), 351.24(g)(1), 355.2(b)(5), 360.33(a)(1), 360.33(b)(1), 387 .17(d)(7)(lv), 

387 .17(d)(9), 387 .17(g)(2), 387.20(d)(4) and (5), 393.S(b)(2), 393.5(c), 

404.1( f)(4) and the title and opening language of Section 387 .20(d); add new 

Sections 355 .2(b)(6), 387.21, 399. 7(q), 399.8(e) and 431.11, and redesignate 

Section 387.21 as Section 387.22 and Section 421.24(f)(7) as Section 
-

421.24(f)(6) of the Official Regulations of the State Department of Social 

Services, beina Chapter II of Title 18 NYCRR, effective January 15, 1989. 

Dated: December 22, 1988 

!J ~"7 ,." 

I . /. /- / 
S 19ned: ( .. v~~ t "./ ??c.-~,'7,~ 

; 

Commissioner 

This is to certify that this is 

the original of an order of the 

State Department of Social Ser

vices, made on December 22, 1988 

repealing Part 358 and adding a 
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new Part 358, repealing Sections 

387.20(a)(1) and (2) and adding 1 

new Sections 387.20(a)(1) and (2), 

repealing Sections 387.20(b) and 

(c) and adding new Sections 

387.20(b) and (C), repealing 

Sections 393.S(d) and 393.5(f) and 

adding new Sections 393.5(d) and 

393.5(f) , repealing Section 

387.20(d)(6) and repealing Section 

421. 24( f)( 6) ; amending Sections 

351.23(a) and (b), 351.24(g)(1), 

355.2(b)(S), 

360.33(b)(1) , 

387.17(d)(9), 

360.33(a)(1) , 

387.17(d)(7)(lv), 

387 .17(g)(2) , 

387.20(d)(4) and (5), 393.S(b)(2), 

393.S(c), 404.1(f)(4) and the 

title and opening language of 

Section 387.20(d); adding new 

Sections 355 .2(b)(6), 387.21, 

399.7(q), 399.8(e) and 431.11, and 

redesignating Section 387.21 as 

Section -.. - 387.22 and Section 

421. 24( f) (7) as Section 

421.24(f)(6) of the Official 

Regulations of the State 

Department of Social Services, 

being Title 18 NYCRR, 
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Dated: December 22, 1988 

, ) 

) 

a summary of which was published 

in the New York State Register on 

December 30, 1987. 

Signed: 

/~) 

t~;,'l '-

Commissioner 



I"") 

) 

) 

Part 358 is hereby repeale:i and a new Part 358 enacted to read as 
follows: 

Part 358 
Fair hearil¥Js: aid to dependent children, haDe" relief, medical 
assistance, emergency assistance to aged, blind or disabled persons, 
emerqenc::y assistance to needy families with children, food stamps, haDe 
energy assistance and services. 
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Effective date 

358-1.1 General. 

'Ihese regulations govern the fair hearin; process arxi establish the 
rights am obligations of applicants, recipients I am social services 
agencies when an applicant or recipient seeks review of a social 
services agency action or detennination regarding that i.rx:li vidual's 
assistance or benefits under public assistance programs, medical 
assistance, food stamp am the hane energy assistance (HFAP) programs, 
am under various service programs as defined in section 358-2.20 of 
this Part. 

358-1.2 Applicant/recipient. 

For applicants am recipients, these regulations govem the following: 

(a) Notice. lhese regulations set forth what infonnation you are 
entitled to receive if you have been accepted for or denied public 
assistance, medical assistance, HFAP, food stamp benefits or 
sel:Vices or if there is to be a discontinuance, reduction, or 
suspension in the public assistance, medical assistance, food stamp 
benefits or services which you are receivin;1 or if there is an 
increase in the public assistance, medical assistance or food stamp 
benefits you are receivin;1 or if there is to be a d'larqe in the 
calculation of such assistance or benefits. 

(b) Timing. lhese regulations set forth the time periods within which 
you are obligated to request a fair hearing and/or conference if 
your application for public assistance, medical assistance, HEAP, 
food stamp benefits or services is not acted upon in a timely 
manner, or if you have been denied public assistance, medical 
assistance, food stamp benefits or services or if there is to be a 
discontinuance, reduction, or suspension- in -the public assistance, 
medical assistance, food stamp benefits or services you are 
receiving, or if there is an increase in the public assistance, 
medical assistance or food stamp benefits you are receiving, or if 
there is to be a d'larqe in the calculation of such assistance or 
benefits; or if you are told that you have received an overissuance 
of food stamp benefits. 
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(c) Procedures. '!hess regulations set forth what you are required to 
do to have an action of a social services agency reviewed when you 
are denied public assistance, medical assistance, food stamp 
benefits, HEAP or services, or when there is a discontinuance, 
reduction, or suspension in the public assistance, medical 
assistance, food st:arrp benefits or services which you are 
receivin:;J, or VJhen there is an increase in the public assistance, 
medical assistance or. food stamps which you are receiving, or if 
the social services agency has not acted in a timely manner or if 
there is a change in the calculation of such assistance or 
benefits, or if you are told that you have received an overissuance 
of food st:arrp benefits; hc::7N to ask for a conference am fair 
hearing; how to exercise your right to have your public assistance, 
medical assistance, food stamp benefits or services continued tmtil 
a hearin:;J decision is issued; how to request another hearing date 
if you are unable to atterrl the fair hearin; on the day it is 
scheduled to be held; how to get an interpreter if you do not speak 
English or if you are deaf; am who you my bring to a conference, 
or fair hearing. 

(d) Decision. '!hess regulations set forth what you should do if your 
local department of social services does not CCItIply with your fair 
hearin:;J decision. 

358-1.3 social. services agencies. 

For social services agencies, these regulatioriS govern the following: 

(a) notices to be sent to applicants am recipients of covered programs 
or services; 

(b) agency conferences; 

(c) infonnation an:i documents to be provided to applicants/recipients, 
or their representatives, who have requested a fair hearin;; 

(d) the fair hearing process; arx:l 

(e) CCItIpliance with fair hearin; decisions. 

358-1.4 Effective date. 

(a) '!he provisions of this Part are effective January 15, 1989; 
however, provisions' requiring that reciprentS -be notified of 
increases in food st:arrp benefits are not effective tmtil June 1, 
1989. 

(b) Except as provided. in subdivision (c) of this section, social 
services agencies are required to utilize notices which meet the 
requirements of this Part no later than June 1, 1989. 

(c) (1) Notices used in the HEAP Program are required to meet the 
requirements of this Part cammencin:;J with the 1989/90 HEAP 
Program year. 
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(2) Automated notices rurrently in use by social services 
districts must confonn to the requirements of this Part no 
later than October 1, 1989. 



Sec. 358-2.0 
358-2.1 
358-2.2 
358-2.3 
358-2.4 
358-2.5 
358-2.6 
358-2.7 
358-2.8 
358-2.9 
358-2.10 
358-2.11 
358-2.12 
358-2.13 
358-2.14 
358-2.15 
358-2.16 
358-2.17 
358-2.18 
358-2.19 
358-2.20 

358-2.21 
358-2.22 
358-2.23 
358-2.24 
358-2.25 

6 

suq.rt 358-2 
Definitions 

Introduction 
Action taken notice 
Adequate notice 
Adverse action notice 
kJency conference 
Aid continuing 
Appellant 
Applicant 
Commissioner 
Covered programs or services 
Departlnent 
Expiration notice 
Fair hearing 
Hearing officer 
Mass change in the Food Stamp Program 
Notice of action 
Parties to a fair hearin; 
Public Assistance 
Recipient 
Restricted payment 
Services f'urxled through the New' York state 
Department of Social Services 
SOCial senrices agency 
social senrices district 
Timely notice 
Title 
Witness 

358-2.0 Introduction. 

The tenns in Part 358 have the meanings set forth in this SUbpart. 

358-2.1 k:tion taken notice. 

An action taken notice means a notice fram a social services agency 
advising: 

(a) an applicant for food stamp benefits or a recipient of 
food stanps at recertification of the social service agency IS 
determination to accept or deny food staItp benefits-; or· 

(b) a recipient of food st.anp benefits, of an increase in benefits. 
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358-2.2 Mequate notice. 

An adequate notice means a notice of action, or an adverse action 
notice or an action taken notice which sets forth all of the following: 

(a) the action the social seIVices agency proposes to take or is 
taking, and if a single notice is used for all affected assistance, 
benefits or sel:Vices, the effect of such action, if arrj, on a 
recipient I s other assistance, benefits or services. othel:Wise the 
notice shall state that there will be a separate notice for other 
affected assistance, benefits or sel:Vices. In addition, in the case 
of: 

(1) a reduction of public assistance or food stamp benefits: both 
the dollar amunt of assistance or benefits prior to the 
reduction and the reduced amount must be specified; 

(2) an increase in the arocnmt of a medical assistance spen:1down: 
both the amount of the spen:3.down prior to the increase and 
the speOOdown amount after the increase must be specified; 

(3) a recoupnent: the total annmt to be recouped and the rate 
of recoupnent must be specified. In addition, in the case of 
a recalp11I!m't of a public assistance grant, the right to clam 
that the rate of recoupnent will cause un:lue hardship must be 
specified; 

-
(4) an acceptance of a food stamp application: 

(i) ,the benefit level, including variations based on charges 
anticipated at the time of certification, the date of 
initial issuance of the authorization to participate 
(ATP) and the dates covering the 
certification/eligibility period must be specified. In 
addition, .if the initial allotment contains benefits for 
both the ltDnth of application and the current ltDnth, the 
notice must explain that the initial allotment includes 
more than one month's benefits, and nrust indicate the 
monthly allotment amount for the remain:ler of the 
certification period; 

(ii) when an application is approved on an expedited basis 
without verification, the notice rust explain that the 
household mu.st provide the, verification which was 
fX)SLponed 'arrl any special conditions applicable to the 
household if a normal certification period was assigned 
to such household; 
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(5) a denial of a food stamp application: when a household is 
potentially categorically eligible for food stanq;l benefits " 
but is denied food stamp benefits, the notice must ask the I 

applicant to imom the social services agency if the 
applicant is approved to receive Aid to Deperxient Children or 
SUpplemental Security Inccane benefits; 

(6) a notice of authorization of a public assistance grant: the 
annmt of the grant must be specified; 

(7) an increase in a public assistance grant or food stamp 
benefits: the new anomt of the grant or benefits must be 
specified; 

(8) a restriction of a medical assistance authorization: the date 
the restriction will be:3'in, the effect and scope of the 
restriction, the reason for the restriction, the right of the 
recipient to select a primary care provider within two weeks 
of the date of the notice of intent to restrict, if the 
social services agency provides a lilnited choice of providers 
to the recipient; the right of the social services agency to 
select a primary prcvider for the recipient, if a list of 
primary care providers is not provided or where the recipient 
fails to select a prilnary care provider within two weeks if 
the recipient is given a choice; arx:l the right of the 
recipient to ~e providers every three ronths, or sooner 
for good cause shown, must be specified: 

(9) an acceptance of an application for services: the type of 
services to be provided, the duration of services planned, 
the name of the worker or unit responsible for the case and 
such person I s telephone rnnnber I and the right of the 
applicant and recipient to accept or reject the services 
shall be specified. In addition, the notice must include a 
statement regardin; the continuing responsibility of the 
recipient to report any charges in status; 

(1.0) a detennination that an applicant is eligible for the HEAP 
program: if federal fun:is are available, the arocrunt of 
benefits ImJSt be specified. If federal fuOOs are 
unavailable, a statement shall be included that HEAP benefits 
will be provided if sufficient federal funds become 
available. 

(11) an acceptance of an application for medical assistance: the 
extent of coverage must be specified. 

(b) except in the case of a denial, the effective date of the action; 

(c) except in the case of an acceptance of an application for a covered 
program or service, the specific reasons for the action; 
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(d) the specific laws arxl/or regulations upon which the action is 
based; 

(e) the applicant's or recipient's right to request an agency 
conference ani fair hearin;Ji 

(f) the procedure for requesting an agency conference or fair hearing, 
inclucii.rq an address -am telephone number where a request for a 
fair hearin; may be made ani the t.iJre limits within Whidl the 
request for a fair hearing ImJSt be made: 

(g) an explanation that a request for a conference is not a request for 
a fair hearing arrl that a separate request for a fair hearing must 
be made. FUrthernx:>re, that a request for a conference does not 
entitle one to aid continuing, am that a right to aid continuing 
only arises pursuant to a request for a fair hearing. 

(h) when the agency action or proposed action is a reduction, 
discontinuance, reStriction or suspension of pJblic assistance, 
medical assistance, food stanp benefits or ~ices, the 
circumstances Ul"rler whidl public assistance, medical assistance, 
food staIrp benefits or services will be continued or reinstated 
until the fair hearirg decision is issued; that a fair hearin; must 
be requested separately from a conference: am a statement that 
when only an agency conference is requested arrl there is no 
specific request for a fair hearin;J, there is no right to continued 
public assistance, medical assistance, food stamp benefits or 
services; am that participation in an agency conference does not 
affect the right to request a fair hearing ani; 

(i) the right of the applicant or recipient to review the applicant's 
or recipient I s case record am to obtain copies of documents which 
the agency will present into evidence at the hearing am other 
documents necessazy for the applicant or recipient to prepare for 
the fair hearin; at no cost. '!be notice must contain an address 
am telephone number where the applicant or recipient can obtain 
additional information about: the applicant I s or recipient's case ~ 
how to request a fair hearing; access to the case file; and/or 
obtaining copies of documents; 

(j) the right to representation by legal counsel, a relative, friend or 
other person or to - represent oneself,an::i the right to bring 
witnesses to the fair hearing am to question witnesses at the 
hearing; 

(k) the right to present written ani oral evidence at the hearing; 

(1) the liability, if any, to repay continued or reinstated assistance 
arrl benefits, if the recipient loses the fair hearing; 
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(m) infonnation co~ the availability of canmunity l~ seJ:Vices 
to assist an awlicant or recipient at the conference an:l fair 
hearirq; am 

(n) a copy of the budget or the basis for the carp.Itation, in instances 
where the social services agency' s determination is based upon a 
budget c:arprtation. 

358-2.3 Adverse action notice. . 

Adverse action notice means a notice fran a social setVices agency 
advisirq a recipient of food stamp benefits of its detenni.nation to 
discontinue, reduce, or susperd such recipient t s food stamp 
benefits, within the food stamp certification period. 

358-2.4 1W;ency conference. 

Agency conference means an infonnal meeting at which an applicant or 
recipient may have any decision of a social services agency co~ 
the aw1icant's or recipient's public assistance, medical assistance, 
food stamp benefits, HFAP o~ services reviewed or may have any other 
aspect of the applicant's or recipient I s case reviewed by an enployee of 
that agercj who has the authority to charqe the decision with which the 
applicant or recipient disagrees. 

Aid continuing means the right to have public assistance, medical 
assistance., food st:anp benefits or services continued unchanged until 
the fair hearirq decision is issued. 

358-2.6 Appellant. 

Appellant means the party for whom the fair hearing is requested. 

358-2.7 Applicant. 

Applicant means a person who has applied for public assistance, medical 
assistance, HFAP, food staIrp benefits, or a service. 

358-2.8 commissioner. 

commissioner means the New York state Colmdssioner of Social Services or 
the COmmissioner's designee. 

358-2. 9 covered pzegZamB or services 

COVered programs or services means one or IrDre of the following: aid to 
deperrlent children, hc::me relief I medical assistance, emergency 
assistance to aged, blind or disabled persons, emergency assistance to 

) 



) 

11 

needy families with children, food st:anp;, HFAP; ani any services funded 
through the New York state Department of Social SeIvices as defined in 
section 358-2.20 of this Part. 

358-2.10 ~t. 

Department means the New York state Department of Social Sel:vices. 

358-2.11 EXpiration notice. 

Expiration notice rreans a notice sent by a social services agency which 
advises a household in receipt of food stamp benefits that its 
certification period is due to expire. '!he expiration notice nrust 
contain: 

(a) 

(b) 

(e) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

(k) 

the consequences of failure to canply with the expiration notice; 

the date the current certification period ems; 

the date by which the recipient's household ImJSt reapply to receive 
uninterrupted benefits; 

the date of any schedule:i interview, ani a statement that the 
recipient is responsible for reschedulin:J a missed. interview; 

the number of days the recipient has for sut:ml.tting missing 
verification after the interview or a:Eter the recertification fom 
is receive:i by the local social services district if no interview 
is required; 

the specific regulation upon which the action is based; 

the household's right to request an application for food s~ 
benefits ani the obligation of the lcx::al social services district 
to accept the application, provided that the application is signe::l 
ani contains a le;;Jible name am address; 

the address where the application must be filed.; 

the household's right to apply for food stamp benefits by mail or 
through an authorized representative; 

infonnation that any household consisting only of SUpplemental 
security Income (SSI) appliCants or recipientS -is entitled to apply 
for food st:anp recertification at any office of the Social Security 
Administration (SSA); ani 

the household's right to a fair hearing. 
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(1) the procedure for requesting an agency conference or fair hearing, 
including an address ani telephone number where a request for a 
fair hearing may be made ani the t:ilne lilnits within which the 
request for a fair hearing must be made; 

(ro) the right of the recipient to review the recipient's case record. 
'!he notice llIlSt contain an address am telephone number where the 
recipient can obtain additional infonnation about the recipient f s 
case; hOW' to request a -fair hearing; access to the case file; 
aOO/or obtai.n.in;J copies of documents; 

(n) the right to representation by legal COln'lSel., a relative, friern or 
other person or to represent oneself, am the right to bring 
witnesses to the fair hearing am to question witnesses at the 
hearing; ani 

(0) the right to present written ani oral evidence at the hearing; 

358-2.12 Fair Hearlnq. 

Fair hearing means a fonnal procedure provided by the Department upon a 
request made for an applicant or recipient to determine wether an 
action taken or failure to act by a social services agency was correct. 

358-2.13 Hearinq officer. 

Hearing officer means an attorney who is -enployed by the DepartJnent 
ani designated ani authorized by the CClmnissioner to preside at 
hearin]s. 

358-2.14 Mass chanqe in the Food St:cmp Progza. 

Mass change .in the food stamp program means ~es initiated by the 
federal government or the Department which affect all food stamp 
households or a significant portion of all food st:anp households. Mass 
changes may incltXie, but are not limited to, adjustments to .income 
eligibility~, shelter am deperrlent care deductions; the 
thrifty food plan ani the stan::1ard deduction: annual ani seasonal 
adjustments to social security, SUpplemental Security Incane am other 
federal benefits. 
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358-2.15 Notice of action. 

Notice of action means a notice from a social services agency advising 
an applicant or recipient of any action the agency interxls to take or 
has taken on aIrf assistance or benefits except food stamp benefits, 
including the acceptance, denial, discontinuance, suspension, or 
reduction of public assistance, medical assistance or services, an 
increase in public ass~ or medical assistance, a c.han;e in the 
amount of one of the items used in the calculation of a public 
assistance grant or medical assistance sperxk:lown although there is no 
chaI'qe in the anomt of such plblic assistance grant or medical 
assistance spenddown, a c:han;e in the manner or method or fom of 
payment of a public assistance grant, a detennination that an applicant 
or recipient of public assistance is enployable, a restriction of a 
medical assistance authorization, ani a denial or acceptance of HFAP. 

358-2.16 Parties to a fair hearinq. 

Parties to a fair hearing means the person for whom a fair hearing is 
requested ani the social savices agency or agencies whose decision, 
action or failure to act is subject to review at the fair hearing. 

358-2.17 PUblic Assistance. 

PUblic assistance includes aid to deperxient children, hanerelief I 
emergency assistance to aged, blini or disabled persons, ani emergency 
assistance to needy families including special grants and benefits 
available pursuant to Part 352 of this Title. 

358-2.18 Recipient. 

Recipient means a person who is, or has been, receiving a covered 
program or sern.ce. For the purpose of this Part, recipient includes a 
fonner recipient seeking to review a detennination of a social savices 
agency an:1 who would have a right to a hearing urrler section 358-3.1 of 
this Part if such person were a current recipient. 

358-2.19 Restricted payment. 

Restricted payment means one of the methods of payment described in Part 
381 of this Title, including restricted IOC>ney payment, in:tirect or 
ven:ior payment ani protective payment. 

358-2.20 Services funded throUqh the New York state nepart:::ment of SOCial 
Services. 

Services furxied through the New York State Deparbnent of Social services 
means services provided pursuant to the local social services district I s 
Consolidated Services Plan. SUch services may include, but are not 
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limited to day care services, preventive services for children am 
families arx:i for adults, protective services for adults, homemaker 
services, housekeeper/chore services ani information arx:i referral 
services. 

358-2.21 SOcial services aqancy. 

Social services ager'Cf means the state, county I city, town official or 
town agency 1 social services district or HEAP certifyin; agency 
responsible for maJd..n; the detenni.nation or for the failure to act, 
which is the subject of review at the fair heariD;. 

358-2.22 social services cSistrict. 

Social seIVices district means the county depart:nvant of social services 
or the New York City Depa.rtment of Social Sel:vices. 

358-2.23 Timely notice. 

Timely notice means a notice which is mailed at least 10 days before the 
date upon which the proposed action is to bec::ane effective. 

358-2.24 Title. 

Title means Title 18 of the New York state Official Ca'npilation Codes 
Rules ani Regulations (NY~) also referred to as the Regulations of the 
Depart::nvent of SOCial Services. 

358-2.25 Witness. 

Witness means a person, other than the awlicant, recipient, or the 
representative thereof, who presents testi.ncny and/or documentazy 
evidence at a fair hearing. 
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suq,art 358-3 

Rights and Obligations of Applicants and Recipients and Sponsors of Aliens 

Sec. 358-3.0 
358-3.1 
358-3.2 
358-3.3 
358-3.4 
358-3.5 
358-3.6 
358-3.7 

358-3.8 
358-3.9 

Introduction 
Right to a fair hear~ 
Right to priority in hearin;J am detennination 
Notice requirements 
Rights in the fair hearin; process 
Requests for- a fair hear:i.nj 
Right to aid continuirx:;J 
Examination of case record before the fair 
hearin; 
N:jercy conference 
Authorization of representative 

358-3.0 Introduction. 

'!he rights arrl obligations of applicants arrl recipients arrl sponsors of 
aliens receiving food stamp benefits are governed by this SUbpart. 

358-3.1 Right to a fair hearlnq. 

(a) An applicant or recipient has the right to challen;e certain 
determinations or actions of a social services agercy or such 
agency's failure to act with reasonable prouptness or within the 
time periods required by other provisions of this Title, by 
requesting that the Department provide a -fair hearin;. '!he right 
to request a fair hearing cannot be limited or interfered with 
in ~ way. 

(b) If you are an applicant or a recipient of asistance, benefits or 
services you have a right to a fair hearing if: 

(1) your application has been denied by a social services agency, 
or you have agreed in writin;J that your application should be 
withdrawn but you feel that you were given incorrect or 
i.nconplete information about your eligibility for the covered 
program or service: or 

(2) a social setVice agercy has failed to: 

(i) detenn.ine your eligibility for a covered program or 
savice with reasonable pronpt:ness or within the time 
periods required' by other provisions of this Title: 

(ii) issue or adjust your cash grant: 

(iii) issue or adjust your food stamp benefits: or 
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(iv) authorize medical care or seIVices for you; or 

(3) your public assistance, medical assistance, food staIrps or 
seIVices have been discontinued, susperxied or reduca:i, or 
your public assistance, medical assistance or food st.aIrps 
have been increased; or 

(4) the methoo or manner or fom of payment of all or part of 
your FAJblic assistance grant has been changed, a restricted 
payment is being made or is beirg continued or a medical 
assistance authorization is restricted: or 

(5) you object to the payee selected for a restricted payment; or 

(6) your public assistance, medical assistance, HFAP or services 
are inadequate; or 

(7) although there has been no change in the cnrount of your 
public assistance grant, medical assistance sperxldown or food 
stamp benefits, you wish to challenge the social services 
agency I s detennination that the cuoount of one of the items 
used in the calculation of your public assistance grant, 
medical assistance sperxldown or food stamp benefits has 
chan;ed; or 

(8) your request for restoration of any food stanp benefits lost 
less than one year prior to the request for restoration has 
been denied; or you do not agree with the aItY:ltlnt of foc:x:l 
stamp benefits restored or any other action taken by the 
social services agency to restore such benefits; or 

(9) your foc:x:l stamp benefits have been reduced, susperxied or 
cancelled as a result of an order issued by the united states 
Food and Nutrition SeIVice to reduce allotments because the 
requireIrents of states participating in the Food StaIrp 
Program will excee::l appropriations: however, in such case you 
have a right to a fair hearirg only if you believe that your 
benefit level was canputed incorrectly urder federal rules, 
or that federal rules were misapplied or misintmpreted; or 

(10) you are aggrieved by a mass change in the Food Stamp Program; 
or 

(11) within a certification period, the cuoount of your foc:x:l stamp 
benefits is inadequate and you have made-the request for a 
fair hearin; within such certification perioo; or 

(12) your application for food stamp benefits has been denied or 
your food stamp benefits have been reduced or discontinued 
due to a detennination that you are not exenpt fran Food 
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stamp Program work requirements or that yCftJ. have failed to 
comply with work registration or employment ani trainirq 
requirements. You may request a fair hearin; to review such 
determination including the detennination of exemption 
status, the type of requirement il1lposed, or a social sez:vices 
agency's refusal to make a firrling of good cause for failure 
to ~ly with such requirements if you believe that the 
fin:ting of failure to catply was inproper; or 

(13) you are required to participate in a service, except when 
required to do so 'r:7y court order; or 

(14) you are an aR>licant or recipient of public assistance am 
you object to a social services agency detenni.nation that you 
are employable or to the extent of your employability; or 

(15) you object to the annmt deducted from your initial payment 
of SUpplemental Security Income as reimbursement of public 
assistance; or 

(16) the aIOOUIlt you are bein;1 charged for a service has been 
increased ani such increase is not based on a change in the 
fee schedule; or 

(17) you disagree with the annmt of a claim for the overissuance 
of food s1:an;l benefits, except if the anomt of such claim 
has already been decided by a hearinj in accordance with Part 
399 of this Title. -

(c) As the sponsor of an alien receivinj food stamp benefits ani for 
wham there has been an overissuance of benefits for which you are 
liable, you have a right to a hearinj to contest the followin;: 

(1) the determination that you were responsible for the incorrect 
information which was provided ani which resulted in the 
overissuance; am 

(2) the anount of the overissuance for which you are liable. 

(d) As a relative or frierrl of a deceased person, you have a right to a 
fair hearinj if you have paid for the burial arran;ements of such 
deceased person an:! your claim for reilnbursement made pursuant to 
section 141 of the Social Services law is denied 'r:7y the local 
soc;:ial sezvices agency. 

(e) As a recipient of food stamp benefits, you do not have the right to 
a fair hearing to chall~e the followin;1: 

(1) the placement of your household on an altemate issuance 
system whereby you must personally pick-up your food stamp 
authorization to participate (ATP) or food stamp coupons; or 

(2) the l~ of time that your household is required to 
participate in an alternate issuance system; or 
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(3) an adverse decision in an admi.nist:ra.tive disqualification 
hearing; or 

(4) a disqualification penalty inq;x:sed after you have waived your 
rights to an administrative disqualification hearing. 

(f) As an applicant or :recipient you do not have the right to 
a fair hearin;r in all situations. For exanple, you do not have a 
right in the following situations: 

(1) the Department has discontinued payment to the medical 
facility in which you are or had been residin;r because the 
facility has been decertified fran participation in the 
Medical Assistance Program: or 

(2) your physician has ordered a chan;e in the level of care 
being provided to you: or 

(3) a utilization review committee has ordered a higher level of 
care: or 

( 4) the sole issue invol vin;J your :receipt of medical assistance 
is a federal or state law requirin;J an automatic change which 
adversely affects some or all recipients; or 

(5) you are c::onplaining about the aIOOUnt of arrj lien taken by a 
social services agency: or 

(6) a local social services agency has demamed restitution of 
public assistance paid; or 

(7) you are c::onplaining about the anx:lUI1t of a child support 
payment which is passed-through to you; or_ 

(8) your services have been discontinued as a result of a court 
order, or the court order which required the provision of 
services has expired. 

358-3.2 Right to priority in hearin:;J and &!termination. 

Priority in schedulin;J of your hearin;r arx:l detennination will be 
provided when: 

(a) you are an applicant for emergency assistance _ to - needy families 
with children or emergency assistance to aged, blirrl or disabled 
persons am you are appealing the denial of such benefits; or 

(b) you have been denied other assistance or benefits where the 
Department requires the ~ted detennination of eligibility for 
such benefits; or 

(c) you are requestin;J a fair hearing concerning your . food stamp 
benefits am your household is planni.n;J to lrOVe away from the local 
social services district before the fair hearing decision would 
normally be issued. 
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358-3.3 Notice requirements. 

(a) Public assistance, medical assistance cm:i services: notice of 
action. 

(1) Action to discontinue, susperrl, reduce, restrict; 
errployability detenninations. 

Except as set forth in subdivision (d) of this section, you 
have a right to timely ani adequate notice when a social 
serlices agency proposes to: 

(i) take aIrj action to discontinue, susperxi, or reduce 
your ~lic assistance grant, medical assistance 
authorization or services: or 

(ii) deter.mi.nes to c.han:Je the manner or method or fom of 
payment of your public assistance grant; or 

(iii) deter.mi.nes that you are enployable ani you are a 
recipient of aid to deperdent children or home relief 
benefits: or 

(iv) deter.mi.nes to restrict your medical assistance 
authorization. 

(2) Action to ao:::ept, deny, increase or make c.harxJe in 
calculation. 

When a social services agency accepts or denies your 
application for ~lic assistance, medical assistance or 
savices, or increases your public assistance grant, or 
deter.mi.nes to c:han;Je the ancunt of one of the items used in 
the calculation of your public assistance grant or medical 
assistance sperx:1down although there is no c:l'lan;e in the 
amount of your ~lic assistance grant or medical assistance 
spen::1down, you have a right to adequate notice. 

(b) Food stamps. 

(1) Action to discontinue, susperxi, reduce or recoup: action 
taken notice. 

Except as set forth in subdivision (e) of this section, when 
a social services agency proposes to take any action to 
discontinue, susperxi or reduce your food stamp benefits you 
have the right to timely am adequate notice. 
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(2) Action to accept, deny, increase, charge in calculation: 
action taken notice. 

When a social services agency accepts or denies your 
application for food stamp benefits or increases your food 
stanp benefits, or ~ the annmt of one of the items 
used in the calculation of your food stanp benefits although 
there is no change in the annmt of your food st.aIti' benefits, 
you have the right to adequate notice. 

(3) Expiration notice. 

(i) Before or at the beginnirg of the last month of your 
household 1 s current certification period for food 
stamp benefits, you have a right to an expiration 
notice as defined in section 358-2.11 of this Part; 
however, if your household was recertified for both 
public assistance ani food st.anps prior to the last 
month of the food stan"p certification period, an 
expiration notice is not required. 

(ii) For households with certification periods lon;er 
than one or two months the notice of expiration must 
be sent by the social services aqery:;y so that your 
household receives it no earlier than the first day 
of the secord to the last TOOnth of the certification 
period ani no later than dl'le day before the last 
month of the certification period. 

(iii) Households certified for one month only, or 
initially certified for two months during the month 
following the month of application, must be sent the 
expiration notice at the time of certification. 

(c) Hane Energy Assistance Program (HEAP). 

(d) 

When a social ser.rices agency accepts or denies your application 
for HEAP benefits or detennines that yeu are eligible for HEAP 
benefits but federal funds are unavailable, yeu have a right to 
adequate notice. 

Public assistance am medical assistance programs: 
timely notice requirements. 

Exceptions to 

(1) As a recipient of either ~lic assistance or medical 
assistance yeu have the right to adequate notice sent no 
later than the effective date of the proposed action when: 
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the social services agency has factual information 
confinning the death of a recipient or the payee of 
an aid to deperrlent children case, ani there is 
reliable information that no relative is available 
to serve as a new payee; or 

(ii) the social serlices agency has received a clear 
written statement signed by you which includes 
infonnation that requires the social seJ:Vices agency 
to dj SCXlntinue or reduce your ~lic assistance or 
medical assistance am you have irxticated in such 
statement that you un:ierstan:i that such action will 
be taken as a result of supplyirq such information; 
or 

(iii) the social serlices agency has received a clear 
written statement fran you iIxlicating that you no 
longer wish to receive public assistance or medical 
assistance; or 

(iv) the agency has reliable information that you have 
been admitted or committed to an institution or 
prison which rerxiers you ineligible for assistance 
or ser.rices under the Social Sel:Vioes raw: or 

(v) your wherea1::nrt:s are unknown am mail addressed to 
yoo. by the social ser.rices agency has been retumed 
bY the post office with ~ Wication that there is 
no known forwarding address. However, public 
assistance or medical assistance will be given to 
you if the social services agency is made aware of 
your whereabouts duri.n:J the perioo covered by the 
retw::ned public assistance check or medical 
assistance authorization; or 

(vi) you have been accepted for ~lic assistance or 
medical assistance in another local social serlices 
district, state, territol:Y or c::amrt¥:)nwealth, am that 
acceptance has been verified by the social services 
district previously provid.i.rg you with such 
assistance. 

(2) As a recipient of lXlblic assistance, you have the right to 
adequate notice sent no later than the date of the proposed 
action when .the following actions aff~ your public 
assistance grant: . -.--

(i) you have been placed for long-term care in a skillEd 
nursirq hane, i.nterrnediate care facility or 
hospital: or 
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(ii) a child has been reooved fran your h.ane as a result 
of a judicial deteJ:mination, or voluntarily placed 
in foster care by the child I s legal guardian: or 

(iii) a special alla.vance granted for a specific period 
has been tenninated am you had been infoz:med in 
writiIg at the time that you were first granted the 
special allowance that the allOlllal'lCe W'CUld 
autanatically tenninate at the ern of the specified 
period; or 

(iv) the social savices agency has detemined to accept 
yoo.r a~lication for public assistance or has 
detemined to increase yoor assistance: 

(v) the social services agency action resul. ts from 
information you furnished in a lOOnthly report 
required by section 351. 24 of this Title: 

(vi) you are a recipient of hane relief am you have been 
detemined eligible for supplemental security income 
ani the social services agency has made a 
determination that the amount of supplemental 
security incane makes you 00 longer eligible for 
hane relief. 

(3) As a recipient of medical assistanc;:e, you have the right to 
adequate notice if you are in a general hospital, not 
receivirq chronic care services am a utilization review 
camnittee has detemined that your medical assistance payment 
should be reduced or discontinued. 

(e) Food StaIrp Program: Exemption from notice requirements. 

(1) You are not entitled to an in:tividual adverse action notice 
when: 

(i) a mass c.han;e is initiated by the Cepart:ltlent which 
affects all food st.an'p hCAJSeholds or significant 
portions thereof; or 

(ii) " based on reliable information, the social sel:Vices 
agency detennines that all members of your household 
have died or that the haJSehold has lOOVed from the 
social "savices district or wiii riot- be resic:li.rq in 
the social savices district ani will be unable 
therefore to obtain its next food st.aIrp allotment 
fran sudl district; or 
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your certification period has expired, you were 
previously infonned of the expiration, an::i you have 
not reawlied for benefits; or 

(iv) your household has been receivin;J an increased food 
starrp allotment to restore lost benefits, the 
restoration is o:::mplete, an:i the household was 
previously notified in writing of the date when the 
increased food stant:> allotment wcW.d terminate; or 

(v) your householdfs allotment of food stamp benefits 
varies fran nx:mth to mnth within the certification 
period to take into account dlarqes which were 
anticipated at the t:ilne of certification, an:i the 
household was notified that the food stamp allotment 
would vary at the tiIne of certification; or 

(vi) your household applied jointly for public assistance 
arrl food stamp benefits an::i has been receivIDj food 
stamp benefits perxti.rq the approval of the p,lblic 
assistance grant an:i was notified at the tiJne of 
food stamp certification that food staIrp benefits 
wcul.d be reduced upon ~roval of the p,lblic 
assistance grant; or 

(vii) a hCllSehold member is disqualified fran the Food 
Stamp Program for an in~tional program violation 
in accordance with Part 399 of this Title ani the 
food stamp benefits of the remainirq household 
members are reduced or tenninated to reflect the 
disqualification of that household member; or 

(viii) the scx::ial sel:Vices agercy has elected to assign a 
longer certification period to your household 
whim was certified on an expedited basis ani for 
whim verification was postponed. '!he household 
must have received written notice that in order to 
receive benefits past the ll'Onth of application the 
household must provide the verification which was 
initially fXJStponed an::i the scx::ial services agency 
may act on the verified infonnation without further 
notice; or 

(ix) a social sel:Vices agency .. has _ converted your 
household fran cash repayment of an intentional 
program violation claim to benefit reduction, as a 
result of the household's failure to make an agreed 
upon cash. repayment; or 

(x) yen are a resident of a treatment center or group 
living arrangement which is detennined to be 
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ineligible for food ~ benefits because the 
facility has either lost its certification from the 
awrcpriate state agency/agencies or lost its status 
as an authorized representative due to its 
disqualification by the federal Food an:! Nutrition 
Service as a retailer. However, residents of group 
livin; arran;ements applyin;1 on their CM!l behalf may 
remain eligible to participate in the Food StaIrp 
Program: . or 

(xi) your household voluntarily requests, in writin1 or 
in the presence of an agercy erployee, that its 
food stanp benefits be tel:minated. If the household 
does not provide a written request, the social 
se:vices agency must sen::l the household a letter 
confinni.n;J the voluntary withdrawal. 

(2) Mass changes. 

(i) When the federal gover:rnne.nt initiates an adjustment 
to eligibility starDards, allot:ments or deductions 
am the state initiates adjustments to utility 
starDards, you are not entitled to a notice of 
adverse action. 

(ii) When the Department initiates a mass c.han;e in food 
stanp eligibility or benefit levels simultaneously. 
for the entire caseload or that IXlrtion of the 
caseload that is affected, or by corxiucting 
in:ti.vidual desk reviews in place of the mass change, 
no later than the date yoor household is scheduled 
to receive the benefits which have been chan;ed, you 
shall be infonned of the following: 

(a) the general nature of the change; 

(b) exaxrples of the effect the dlan;Jes on 
household allotments; 

(c) the llDnth in which' the chan;Je will take 
effect; 

(d) the right to a fair hearing; 

(e) the right to continued benefits am urx:ler what 
circumstances benefits'" will- be continued, 
perxiing issuance of the fair hearin;1 decision; 
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(f) general information on whaD to contact for 
additional information; am 

(g) the liability the household will incur for any 
overissued benefits if the fair hearing 
decision is adverse. 

358-3.4 Rights in the fair baarlnq p:rocess. 

As an appellant you have the right: 

(a) to the continuation or reinstatement of yan- p.1blie assistance, 
medical assistance authorization, food stanp benefits or seJ:Vices 
until the issuance of a decision in yOJr fair hearing, to the 
extent authorized by section 358-3.6 of this Part,. You have the 
right to request that your assistance, benefits or 5el:Vices not be 
continued or reinstated until the fair hearing decision is issued; 

(b) to examine yaJr case record am to receive copies of docurrents in 
your case record YJhi.ch you need to prepare for the fair hearirg, 
upon yOJr request, to the extent authorized by an:} within the time 
periods set forth in section 358-3.7 of this Part; 

(e) to examine am receive copies of all documents an:} records which 
will be submitted into evidence at the fair hearirg by a social 
services agency, upon your request, to the extent authorized by am 
within the time periods set forth in section 358-3.7 of this Part; 

(d) to the rescheduling (adjournment) of your hearing, to the extent 
authorized by section 358-5.3 of this Part; 

(e) to be represented by an attorney or other representative at any 
conference am hear~, or to represent yourself; 

(f) to haVe an interpreter at any fair hearirq, at no charge to you, 
if you do not speak ED;Jlish or if you are deaf. You should advise 
the Department prior to the date of the fair hearing if you will 
need an intapreter; 

(g) to appear am participate at your conference and fair hearing, ·to 
e>cplain your situation, to offer documents, to ask questions of 
witnesses, to offer evidence in opposition to the evidence 
presented by the social services agency-' cnn' to examine any 
documents offered by the social services agencyi 

(h) to bring witnesses to present written arxi oral evidence at any 
conference or fair hearing; 
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(i) at your request to the social services agency, to receive necesscuy 
transportation or transportation expenses to an:! fran the fair 
hear~ for yourself arxl your representatives an:! witnesses arxl to 
receive payment for your necessazy child care costs arxl for any 
other necessary costs am ~tures related to your fair 
hear~; 

(j) to have the fair hear~ held at a time an:! place convenient to you 
as far as practicable, . t:aki.I'g into acx::ount circ::umstances such as 
your physical inability to travel to the regular hear~ location; 
and 

(k) to decision review by a court if the decision is not in your favor. 

358-3.5 ReqUests tor a fair bearinq. 

(a) A fair hearing may be requested in writ~, by telephone, or in 
person .. 

(b) (1) A request for a fair hear~ must be made within 60 days 
after the social services agency's detennina.tion, action, or 
failure to act about which you are <XIl'plainin;; except as 
provided in paragraIilS (2) an:l (3) of this sub:livision for 
fair hearin;s relating to food starrp benefits, and paragraph 
(4) relating to HEAP benefits. 

(2) A n:!qUes't for a fair hear~ to CCltplain about any action by 
the social services agency affecting your food staIrp 
benefits, includlnq a loss of food staIrp benefits, must be 
made within 90 days after the detennina.tion, action or 
failure to act about which you are complainin;;. Action 
includes a denial of a request for restoration of any 
benefits lost IrOre than 90 days but less than one year prior 
to the request for restoration. 

(3) A request for a fair hear~ to dispute the current level of 
food starrp benefits granted to your household must be made 
during the food staIrp certification period. 

( 4) A request for a fair hear~ to review the denial of, the 
failure to act on an application for, or to dispute the 
adequacy of HFAP benefits must be requested no later than 60 
days after the mail~ of the notice; however, in no event 
may a hear~. request be made IrOre ~ 10~ days after the 
district tenninates the receipt of applications for the 
program year. 
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(5) If the last day for requesting a fair hearm; falls on a 
weeken:i or holiday, a hearirq request postlnarked or received 
by the Department on the day after the weekerxi or holiday 
will be considered as timely received. 

In certain situations, Y9U have the right to have your public 
assistance, medical assistance, food stanp benefits, arx:l services 
continued unchanged until yoor fair hearirq decision is issued. '!he 
Cepartment will determine whether you are entitled to aid continuing arx:l 
advise the appropriate social services agency an:i you of its decision. 

(a) Public assistance, medical assistance an:! services. For public 
assistance, ne::lical assistance an:! services, the right to aid 
continuing exists as follows: 

(1) (i) Except as provided in paragraph (2) of this 
subdivision, where the social sezvices agency is 
required to give you timely notice before it can 
take arrj action in your case I you have the right to 
aid continuirq for your p.lblic assistance and 
medical assistance an:i sezvices until the fair 
hearirg decision is issued if ycu request a fair 
hearirq before the effective date of a proposed 
action as contained in the notice of action. In the 
Medical Assistance~, if you have been 
receiving assistance based on a sperrldown of excess 
i.nocme, the right to aid continuing includes the 
right to have your sperxidown liability continue 
unchanged. 

(ii) If your assistance or services have been reduced or 
discontinued, restricted or suspen::ied by the social 
sezvices agency arx:l you requested a hearm; by the 
effective date contained in the notice, your 
assistance or services rrust be restored by the 
social sezvices agency as soon as possible but no 
later than five business days after notification 
fran the Department that you were entitled to have 
your p.lblic assistance, medical assistance or 
services continue uninterrupted pursuant to this 
paragraph. 

(iii) If the effective date of the proposed action falls 
on a weekerxi or holiday, a hearirq request 
postlnarked or received by the Department on the day 
after the weekend or holiday will be considered 
timely for the l1lJ:POSeS of aid continuing. 
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(2) '!here is no right to aid continuinq of: 

(3) 

(i) ?Jblic assistance where the Departlnent has 
detennined that the sole issue is one of state or 
federal law or policy an:i not one of incorrect 
grant CCllIpltation; or 

(ii) medical assistance or serlices where the Department 
has detennined that the sole issue is one of state 
or federal. law or policy; or 

(iii) medical assistance when ycu have been detennined 
p~ively eligible for medical assistance arx:1 
have subsequently been denied eligibility for 
medical assistance: or 

(iv) medical assistance if you are a recipient in a 
general hospital, not receivirg chronic care 
serlices, an::l you are in short tenn hospitalization 
an::l a utilization review committee determines that 
such level of care is no lo~er required. 

(i) Where the social services agency is required only to 
give you adequate notice rut not timely notice an:i 
has discontinued, reduced, restricted or suspenjed 
your public assistance, medical assistance or 
serlices you have the right to have your public 
assistance, medical assistance or services 
reinstated an:i continued until a fair hearirq 
decision is issued only if you request a fair 
hearirq within 10 days of the mailirg of the 
agency I s notice of the action an:i if the Department 
determines that the action on your public assistance 
or medical assistance benefits or services did not 
result fran the application of or change in state or 
federal taw or policy. If the Department determines 
that you are entitled to have your public 
assistance, medical assistance or services 
reinstated an:i continued in accordance with this 
paragraph, the social services agency nrust restore 
your ?Jblic assistance, medical assistance or 
services as soon as possible but no later than five 
business days after beirg advised by the Department 
of such determination. 
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If the tenth day of the mailing of the agency IS 

notice of the action falls on a weeken:i or holiday, 
a hearing request p:JSt:Jnarked or received by the 
Department on the day after the weekerrl or holiday 
will be considered timely for the p.rrposes of 
reinstatement p.u:"Sllallt to subparagraph (i) of this 
paragraph. 

(b) Public assistance, medical assistance, an:i services will not be 
continued pe1'rlin] the issuance of a fair hearing decision when: 

(1) you have voluntarily waived yoor right to the continuation of 
such assistance, benefits or services in writing; or 

(2) you do not awear at the fair hearing ard do not have a good 
reason for not appearing; or 

(3) prior to the issuance of your fair hear.ing decision, a social 
services agency proposes to take or takes an action which 
affects your entitlerrent to p.lblic assistance, medical 
assistance, or services, an:i you do not make a request for a 
fair hearing regardinq the subsequent notice. 

(c) Food staIrp benefits. For food stanp households, including 
households in receipt of both food stanp; arxi p.lblic assistance, 
the right to aid continuing exists as follows: 

(1) (i) You have the right to hav~ your food stamp benefits 
continue at the same level as you have been 
receivin; until the fair hearin; decision is issued 
only where the proposed adverse action is to take 
place during the certification pericd of your food 
stamp authorization an:i your request for a hearing 
is made prior to the effective date contained in a 
timely notice for your case closing or authorization 
reduction. 

(ii) If your food stamp benefits have been reduced or 
discontinued by the social services agency an:i you 
have made a timely hearing request by the effective 
date contained in the notice, your food stall;? 
benefits must be restored by the social services 
agency as soon as possible but no later than five 
business days after notification from the Department 
that you are entitled to ... Jlave_ your benefits 
continue ~ed plr'SUal1t to this paragraph. 
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(iii) If the effective date of the proposed action falls 
on a weeken:i or holiday, a hearing request 
postmarked or received by the Department on the day 
after the weeken:i or holiday will be considered 
timely for the pw:poses of this paragra~. 

(2) '!here is no right to aid continuin;J where: 

(i) 

(ii) 

the Department has detenni.ned that the sole issue is 
one of f9:iera.l law or regulation and your claim that 
your benefits \¥ere inproperly c::arp.Ited or the law or 
regulation was misapplied or misinterpreted is 
invalid; or 

your food st.anp benefits have been reduced, 
suspenjed or cancelled as a result of an order to 
reduce allotments issued by the Food and Nutrition 
Service because the requirements of states 
participating in the Food StaIrp Program will exceed 
a~ropriations. 

(3) When food staIrp benefits are reduced or te.nninated because 
you fail to make the request for a hearing within the 
required period stated in the notice, upon your request for a 
fair hearing your food st:arrp benefits will be reinstated if 
you establish that your failure to request a hearin;J in a 
timely manner was for good cause. If the Department 
detemines that you have the right to have your food st:.anp 
benefits reinstated in accordance with this paragraph, the 
social services agency nust reinstate your food st:.anp 
benefits as soon as possible but no later than five 
business days after being advised by the Department of such 
determination. 

(4) When benefits are reduced or temi.nated due to a mass change, 
your benefits will be reinstated only if the issue being 
contested is that: 

(i) food st:.anp eligibility or benefits were ilrproperly 
CCIl'pIted; or 

(ii) federal law or regulation is being misapplied or 
misinterpreted by the Department or by the social 
services agency. 

If the Department detemines that you have the right to have 
your food st:.anp benefits reinstated in accordance with this 
paragraph, the social services agency must reinstate your 
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food stamp benefits as soon as p::>SSible but no later than 
five business days after beirg advised by the Depart:nvant of 
such detenn.ination. 

If the action proposed in the notice results fran a regularly 
scheduled recertification of your food st:anp authorization, 
your level of participation in the Food StaIrp Program will be 
continued at the level detennined at your recertification. 
You do not have the right to have your level of benefits 
continued at the prior benefits level unless ani until the 
fair hearin;J decision is iSSlted requiriIq such benefit level. 

Once your benefits are continued or reinstated, your benefits 
should continue withrut c:harxJe until you receive your hearirq 
decision unless: 

(i) your certification pericxi expires, in which case you 
may reapply an:! may be determined eligible for a new 
certification pericxi; or 

(ii) a change affecting your household's eligibility for 
food st:aIrps or the basis of issuance of food stamp 
benefits occurs before yCJJJ: hearing decision is 
issuaf arx:l you fail to make a request for a fair 
hearin;J regarcii.rq a subsequent notice of adverse 
action; or 

(iii) before the hearirg decision is issued a mass change 
occurs which affects yCJJJ: household's eligibility 
for food st:aIrps or basis of issuance. 

(d) If your public assistance grant, medical assistance or food stamp 
benefits are continued until a fair hearing decision is issued an:! 
you lose the fair hearing, the social services agency may recover 
the benefits which you should not have received. '!his sulxtivision 
does not apply to fair hearings to review the inplsition of an 
employment sanction. 

358-3.7 Epm;nation of c:ase reoom ))afore the fair hearlnq. 

(a) (I) At any reasonable time before the date of yCJJJ: fair hearing 
arx:l also at the fair hearin;J, you or your authorized 
representative have the right to examine the contents of your 
case record arx:l all documents am records to be used by the 
social services agency at your fair- hear:in;r. -
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(2) Except as provided in paragraph (3) of this subdivision, the 
only exceptions to acx:ess to your case record are: 

(i) those materials to which acx:ess is gOVerned by 
separate statutes, such as records regarding child 
welfare, foster care, adoption or child abuse or 
neglect or any records maintained for the pJrpOSeS 
of the Child care Review Ser:vice; ani 

(ii) those materials hem; maintained separately fran 
~lic assistance files for the purposes of criminal. 
prosecution ani referral to the district attorney IS 

office. '!his exception applies only to records 
which are part of an active and ongoing 
iIwestigatory action;and 

(iii) the county attorney or county welfare attorney's 
files. 

(3) case records secured by the Ccmnission for the visually 
Han:licapped or by a local rehabilitation agency actin;; on 
behalf of such Cclnmission will not ordinarily be made 
available for examination since they contain information 
secured fran outside sources; ~, particular extracts 
will be furnished to you or your authorized representative 
when provision of such information will be beneficial to 
you. '!he case record, or any part thereof, admitted as 
evidence in a fair hearing shall be available for review by 
you or your authorized representative. 

(b) (1) Upon request, you have a right to be provided within three 
business days of your request, at no charge, with. copies of 
all documents which the social services agency will present 
at the fair hearing in support of its detenni.nation. If the 
request for copies of documents which the social setVices 
agency will present at the hearirg is made less than five 
business days before the hearing, the social ~ices agency 
must provide you with such copies within three business days 
of the request or at the time of the hearing, whichever is 
earlier: 

(2) Upon request, you have the right to be provided within three 
business days of your request, at no dlarge, with copies of 
any additional documents which you ~est for purposes of 
preparing for your fair hearing. If the request for copies 
of documents is made less than five business days before the 
hearing, the social services agency must provide you with 
such copies within three business days of the request or at 
the tiJne of the hearing, whichever is earlier; 
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358-3.8 1tqency conference. 

(a) At arrj reasonable time before the date of your fair hearin;J, you 
may request that the agency schedule an agency conference before 
your fair hearing to review the agency decision for which you have 
requeste::i the fair hearing. 

(b) Even though you have not requested a fair hearin:;:J, you may request 
an agency conference to. review arrj action on yOJr case. 

358-3.9 AUthorization o~ representative. 

(a) Except where impracticable to execute a written authorization, an 
in:lividual or organization seeJdn;J to represent you, other than an 
attorney or an ertq;)loyee of an attorney, must have your written 
authorization to represent you at a:Ir:l conference or fair hearing 
am to review your case record. An employee of your attorney will 
be considered an authorized representative if such employee 
presents written authorization fran your attorney or if such 
attorney advises the social seJ:Vices agency by telephone of such 
employee's authorization. 

(b) once a social seJ:Vices agency am the Department have been notified 
that a person or organization has been authorized to represent yoo 
at yOJr fair hearin:;:J, such representative will receive copies of 
all correspondence to yoo fran the social services agency am the 
Department relatin;J to the conference ~ fair hearing. 
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Riqhts and Obligations of SOcial Services ~encies 

Sec. 358-4.0 
358-4.1 
358-4.2 
358-4.3 

358-4.4 

358-4.0 Introduction. 

Introduction 
Proposed actions 
P.re-hearm; responsibilities 
Responsibilities ani rights in the fair hearing 
process 
catpliance ·with fair hearing decision 

'll1e rights am obligations of social services agencies are governed by 
this SUbpart. 

358-4.1 Proposed actions. 

(a) A social services agency Prop::JSing to awrove, deny, discontinue, 
susperxi, or reduce a plblic assistance grant, medical assistance 
authorization, food staIrp benefits, or services, or to increase a 
public assistance grant or food st.anp benefits or a medical 
assistance sperx1dcwn, or to c:::harqe the amount of one of the items 
used in the calculation of a plblic assistance grant, food staIrp 
benefits or a medical assistance spen::1down, or to accept or deny an 
application for HFAP benefits, must revi-ew or cause to be reviewed 
the interx:led action to detennine whether the interx:led action is 
correct on the basis of the available evidence included in the 
applicant I s or recipient I s case record. 

(b) Where it is detennined that the intenjed action is correct after 
review, the social services agency must sam to the 
applicant/recipient a notice which meets the requirements of 
section 358-3.3 of this Part. 

358-4.2 Pre-hearing responsibilities. 

(a) When requested, the social services agency must provide assistance 
to applicants ani recipients in making a request for a fair 
hearing. 

(b) (1) Upon notification by the Department that a fair hearing has 
been requested am that the awellant IS . public assistance, 
medical assistance, food staIrp benefits, or services must be 
continued or reinstated in accordance with section 358-3.6 of 
this Part until the fair hearin;J decision is issued, the 
social seJ:Vices agency, except as provided in subdivision 
358-3.6(b) ani paragraph 358-3.6{c) (6) of this Part, must 
take immediate action to assure that the a~lant t s publ~c 
assistance, medical assistance, food st:arrp benefits ani 
services continue unchanged until the fair hearing decision 
is issued. 
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(2) Upon receipt of such notification, if public assistance, 
medical assistance, food starcp benefits or services already 
have been discontinued, reduced, restricted or suspended, the 
social services agency must take whatever action is I1eCeSSal:y 
to restore the appellant I s plblic assistance, medical 
assistance, food st.anp benefits or services to their previous 
level. SUch action l'IUlSt be taken as soon as possible but no 
later tllan five business days fran notification that 
appellant's public assistance, medical assistance food ~ 
benefits or services l'IUlSt continue or be reinstated. 

(c) Upon request, the social services agency must provide to the 
appellant or appellant I s representative copies of the documents to 
be presented at the fair hearing. SUch copies must be provided 
within the time-frames set forth in section 358-3.7 of this Part. 
SUch documents must be provided without charge. 

(d) Upon request, the social services agency must provide to the 
appellant or appellant I s authorized representative copies of any 
documents from appellant I s case file which the appellant requests 
for purposes of hearing preparation. SUch copies must be provided 
within the time-frames set forth in section 358-3.7 of this Part. 
SUch dOCUIrents must be provided without charge. 

(e) '!he social services agency rrust encourage the use of agency 
conferences to settle disputes an::l c:atplaints concerning actions 
regarding an applicant I s or recipient's public assistance, medical 
assistance, food st.anp benefits, HFAP benefits or services so as to 
eliminate the need to hold fair hearinJs wherever the dispute can 
be resolved by scrutiny of documents arxi,Ior thorough investigation. 

(f) '!he social services agency must hold agency conferences when such 
conference is requested as provided for in section 358-3.8 of this 
Part. '!he conference may not be used to inhibit the appellant's 
right to a fair hearin;J. Agency conferences must be sche:iuled 
before the date of the fair hearin;J. If the appellant is 
contesting a denial of expe.cli ted participation in the Food Stamp 
Program, the conference must be scheduled within two business days 
of the conference request, unless the appellant requests a later 
date. 

(g) '!he social services agency must bring the necessary infonnation am 
documentation to a:rrj agency conference, including a telephone 
conference, to explain the reason for the ag~ getermination and 
to provide a meaningful opportunity to resolve the problem. 
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(h) Except for telephone agency conferences approved pursuant to 
subdivision (i) of this section, a representative of the social 
ser.rices agency ImlSt ~ with the case record at the agency 
conference. SUch representative It'llSt have reviewed the case arx:l 
ImlSt have the authority to make bimi.rq decisions on behalf of the 
social services agency, includin;J the authority to withdraw the 
interded action. 

(i) Social sezvices agencies may provide telephone conferences upon 
prior awroval. of the Office of Administrative Hearin;s of the 
Department. '!he Office of Administrative Hearin;Js may approve 
such requests in its discretion, where holcting an in-person 
conference is not feasible. 

(j) '!he social services agency nust serxi ccpies of all corresporxience 
relatinI to the conference an:i fair hearirg to the authorized 
representative of the appellant. 

358-4.3 Responsibilities and rights in the fair bearinq process. 

(a) '!he social services agency must provide canplete copies of its 
documentaJ:y evidence to the hearirg officer at the fair hearirg an:i 
also to the appellant or appellant I s authorized representative, 
where such documents W'ere not provided previously to the appellant 
or appellant's authorized representative in accordance with section 
358-3.7 an::l 358-4.2 (c) • SUch documents ll1JSt be provided without 
charge. 

(b) Except as provided in subdivision (c) of this section, a 
representative of the social services agercy ImlSt appear at the 
hearinI alorg with the case record an:i a written summary of the 
case. SUch representative ImlSt: 

(1) have reviewed the case; an:i 

(2) be prepared to present evidence in support of the action, 
including: 

(i) the case number: 

(ii) the applicable categoxy or categories or type of 
p.tblic assistance or care, medical assistance, food 
stamp benefits or services involved; 

(iii) the names·, addresses, relatiOrishipS azXi ages of 
persons affected: 
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(iv) the deteDnination ~ which the hearing request 
was made; 

(v) a brief description of the facts, evidence am reasons 
SURJOrting such detennination, including 
identification of the specific provisions of law, 
Department regulations arxi aR:lrovai local policies 
which SURXlrt the action; arxi 

(vi) the relevant bu:lget or lnigets prepared by the local 
agency for the appellant or the household of such 
a~ant; arxi 

(3) have the authority to make bi.rxti.rr; decisions at the hearing 
on behalf of the social services agency, includin;J the 
authority to withdraw the action or otherwise settle the 

(c) (l) 

(2) 

case. 

No later than five calermr days before the hearing date, 
the social services agency may make application to the Office 
of 1Idministrative Hearings of the Department to a~ at a 
hearing on papers only. '!he Office of Administrative 
Hearings may approve such aR:llication in its discretion 
where the rights of the ~lant can be protected ani the 
personal ~ of the agency is neither feasible nor 
necessary. 

Notwithstan:tinq paragraph (1) of this sutxiivision, a hearing 
officer may require the appearance of a representative of 
a social services agency where such appearance is necessary 
to protect the due process rights of the a~llant. 

(d) Upon request of the a~llant, the social services agency must 
provide necessary transportation arxi transportation expenses to am 
from the fair hearing for the appellant arxi appellant's 
representatives an:i witnesses an:i payment for a~llant's necessary 
child care costs arxi for any other necessary costs arxi experxiitures 
relatai to the fair hearing. 

(e) Social service agencies have those hearing rights which a~llants 
have as set forth in sulxtivision 358-3.4(d) (adjournment), 358-
3.4(e) (representation), 358-3.4 (g) (present evidence, question 

. witnesses, examine documents) ,arxi 358-3.4(h) (bring witnesses) of 
this Part. 
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358-4.4 OCII;)liance with fair heariD;r decision. 

A social services agency must c::c:mply with fair hearing decisions in 
accordance with section 358-6.4 of this Part. 

) 
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suq,art 358-5 

The Fair ~ Process 

Introduction 
Notice of fair hear~ 
Schedulirq 
Adjourn:iD;J the fair hearirq 
Witbjrawal of a request for a fair hearin] 
Abarxionment of a request for a fair hearin] 
Hearin;J Officer 
Who may be present at the fair hearin] 
Media admission to fair hearing 
Fair hearirx1 prcc:e:iures 
Consolidated fair hearirgs 
'!he hearin] record 

'!he fair hearirx1 process is governed by this SUbpart. 

358-5.1 Notice o~ fair hearinq. 

(a) Except for hearm,s which are given priority in scheduling in 
acc:oJ:dance with section 358-5.2 of this SUbpart, at least 10 
calerx:3ar days prior to the date of the fair hearin;, a written 
notice of the fair hearing will be sent by the Department to the 
~lant, appellant I s authorized representative an::1 to the social 
services agency. 

(b) '!he fair hearing notice will state the followin;J: 

(1) the date, time am place of the fair hearirq ani an 
explanation of how ani when a charge in the date ani place of 
the fair hearirq may be requested, ani under what 
cil:omstances a hearing will be rescheduled if neither the 
appellant nor the appellant I s representative appears at the 
hearing: am 

(2) whether public assistance, medical assistance, focxi stamp 
benefits or services must be continued l1l'ldlanged; and 

(3) the appellant's right upon _ request - to necessarj 
transportation or to transportation expenses to an::1 from the 
fair hearirq for the appellant ani the appellant's authorized 
l:epresentatives an::1 witnesses an::1 for payment of the 
appellant's necessazy child care costs an::1 for any other 
necessary costs ani experx1itures related to the fair hearing; 
ani 

(4) the appellant's right to be represented at the fair hearing 
by legal counsel., a relative, frierxi or other per5C?l1 'Or to 
represent oneself, ani the right to bring witnesses to the 
fair hearing an::1 to question witnesses at the hearing; am 
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(5) the right to present written an::l oral evidence at the 
hearing; am 

(6) that the appellant should orirg the notice of fair hearing 
to the hearirg as well as all evidence that has a bearirg on 
the case such as books, records an::} other fonns of written 
evidence, am witnesses, if arrj~ an::} 

(7) the appellant's right to review a~lantfs case record prior 
to ani at the fair hearirg; an:! 

(8) the appellant's right upon request to obtain copies of 
documents Wich the social services agency will present at 
the fair hearirg an::} copies of other additional documents for 
the p.1rpose of preparing for the fair hearin;i ani 

(9) the right of a deaf or non-ElY;Jlish speaking appellant to 
intel:preter services at the fair hearin;J at no charge. 

358-5.2 Scheduling 

(a) '!he fair hearing will be held at a time ani place convenient to the 
appellant as far as practicable. In schedulinq the hearin;J, the 
Department will consider such t:l'lin3s as the physical inability of 
the awellant to travel to the regular hearm; location. 

(0) When a hearing is requested conceminq food st:anp benefits and the 
food stanp household inten:ls to IrDVe fran the local social services 
district before the decision normally would be issued, priority 
will be given to the scheduling of the heari,n;, taJd.n;J into account 
any pivotal dates before which the hearin; must be scheduled to 
allow for the appellant to receive the decision while still in the 
district. 

(c) When a hearin;J is requested COl'lCen'lin;J an application for ~ency 
assistance to needy families with children or emergency assistance 
to aged, blirri or disabled persons or other assistance or benefits 
where the Department requires that expedited detennination of 
eligibility of suCh assistance or benefits, priority in scheduling 
will be given to that hearirg. 

358-5.3 Mj~ the fair heari.D;J. 

(a) Upon request of either the appellant or· a SOCial. sezvices agency, 
the fair hearing may be rescheduled, upon a showin; of good cause 
for requesting the delay. 
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(b) When in the judgment of the Department or the hear~ officer the 
parties' due process rights would best be served by adjourning the 
fair hearirq, or if there are special circLnnstances which make 
proceeding with the case furx:iamentally unfair, the Department or 
the hearing officer may reschedule the fair hearin3'. 

(c) Requests to adjoum a fair hearirq ItI.1St be made in accordance with 
the instJ:uctions in the notice of fair hearin3'. 

(d) If a fair hearin3' is adjoorned based upon a request by the 
aR;)ellant, the time limit set forth in section 358-6.4 of this Part 
will be exten:ied by the number of days the fair hearin3' has been 
p:stponed. 

(e) If plblic assistance, medical assistance, food stamp benefits or 
services are continued in accordance with section 358-3.6 of this 
Part am the fair hearing is rescheduled for the reasons set forth 
in subdivisions (a) or (b) of this section, an appellant has the 
right to have public assistance, medical assistance, food stamp 
benefits or services continued until the fair hearin; decision is 
issued. 

358-5.4 Withdrawal. of a request for a fair hearlnq. 

(a) 'lbe Department will consider a hearirq request to be withdrawn 
umer the followin; c:irc:unst:ances: 

(1) the Department has received a written statement from the 
appellant or appellant I s authorized representative stating 
that the request for a fair hearirq is withdrawn; or 

(2) the appellant or appellant I s authorized representative has 
made a statement withdrawing the request to the hearirq 
officer on the recoro. at the hearinq. 

(b) An oral statement by telephone or in person to a scx::ial services 
agency employee that an appellant is withdrawing' a request for a 
fair hearin;J is insufficient to withdraw a fair hearin3' request. 

358-5.5 AbandoDDent of a request for a fair hearlnq. 

(a) '!he Department will consider a fair hearing request abandoned if 
neither the appellant nor at:PE!llant I s authorized representative 
appears at the fair hearirq unless ~i1:b.el;"tite appellant or 
appellant I s authorized representative has: 

(1) contacted the Department within 15 days of the scheduled date 
of the fair hearing to request that the fair hear~ be 
rescheduled: am 

(2) provided the Department with a good cause reason for failing 
to appear at the fair hearing' on the scheduled date; or 



42 

(3) contactEd the Department within 45 days of the scheduled date 
of the hearirq am establishes that the ~lant did not 
receive the notice of fair hearirq prior to the scheduled 
hearirr;J date. 

(b) '1he Department will restore a case to the calerx:1ar if the appellant 
or appellant t S authorized representative has met the requirements 
of subdivision (a) of this section. 

358-5.6 JrMriDq officer. 

(a) '1he l1eariDJ shall be ccn:luct:ed by an ilIpartial hearin; officer 
eaployed by the department, who has not been involved in any way 
with the action :in question. 

(b) To ensure a cx:.ttq;)lete record at the hearin;, the hearin; officer 
must: 

(1) preside aver the fair hearirg am regulate the con::luct am 
course of the fair hearin;, incl~ at the hearing 
officer's discretion, requirirq swom testilwny, am 
administer.in:J the necessary oaths; am 

(2) make an openin::J statement explainin; the nature of the 
proawadi.rq, the issues to be heard am the manner :in which 
the fair l'learin:J will be ccn:luct:ed;_ ani 

(3) elicit dcx:uments am t:estina1y, includin; question.in:J the 
parties am wi'bleSses, if necessary, partic::ularly where the 
~lant denalstrates diffic::ulty or inability to question a 
witness; how'ever, the hearin; officer will not act as a 
party f s representative; am 

(4) where the hearin;J officer considers inieperxlent medical 
assessment necessary I require that an in:leperxient medical 
assessment be made part of the record when the fair hearing 
involves medical issues such. as a diagnosis, an examining 
~ician f s report, or a medical review team's decision; and 

(5) adjoum the fair hearirq to another tilre on the hearing 
officer's CM\ mtion or on the request of either party, to 
the extent allowable by section 358-5.3 of this Part; and 

(6) adjoum the fair hearin; when :in the jti:3gment- of the .hearing 
officer it woold be prejudicial to the due process rights of 
the parties to go fonrcu:d with the hearin; on the scheduled 
hearin; date: am 

(7) review am evaluate the eviden::e, rule on the admissibility 
of eviden::e, determine the cred.ibility of witnesses, make 
fimin;s of fact relevant to the issues of the hearin; which 
will be biIXlirq upon the camdssioner unless such person has 
read a cx:.ttq;)lete transcript of the hearin; or has listened to 
the electronic recordin; of the fair hearin;; am 
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(8) at the hearin;J officer's discretion, where necessru:y to 
develop a carplete evidentiary record, issue subpoenas, 
amjor require the att:eJ'xjan:;e of witnesses an:i the production 
of books an:l records; am 

(9) pJ:epare an official :report containin; the substance of what 
transpired at the fair hearm; an:i incltd.i.J'g a reo:ll41lE!l¥:1ed 
decision to the CCmnissioner. 

358-5.7 1Ibo may tie prasent at tbe fair baarinq. 

'!he followin; persons tray be present at a fair hearm;: 

(a) the cq:pellant who has requested the fair hearm;: an:i 

(b) the ~lantfs representative: an:l 

(c) counsel or other representatives of the social services agency; ani 

(d) witnesses of either party am arrj who tray be called by the hearing 
officer: an:l 

(e) an i:ntcpreter; an::l 

(f) any other person admitted at the hearm; officer's discretion, with 
the consent of the awellant. 

) 358-5.8 Jladia adDission to fair baarinq. 

) 

(a) '!he media tray be admitted to a fair hearm; where the appellant has 
made a specific waiver of ~lant's right to confidentiality 
both in writing an:l on the record ani has clearly an:l unequivcx:::ally 
confinDed on the record that the ~lant desiJ:es arxl consents to 
the presence of the media. '!he waiver 1tIlSt be unqualified, 
carplete, ani made with full knowledge of the ramifications of the 
waiver, incl~ that the waiver is irrevocable. 

(b) Where a waiver has been secured in accordance with subdivision (a) 
of this sectiCl'l, the extent of arrj access to be granted to the 
media is to be det:emi.ned at the discretion of the hearin;' 
officer. In de~ the extent of such access, the hearin;' 
officer will consider the following: 

(1) maintenance of proper hearing deconnn; an::l 

(2) potential disruption to the prcceeclings; ani 

(3) adverse effect on witnesses; an:l 

(4) inpadiments to the mald.rg of a proper am accurate record; 
am 

(5) the {ilysical space ani con::titions of the hearj.~ roan; ani 
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(6) potential disruption to the hearin; officer, includin; 
~ts to the hearin;J officer's ability to discharge 
responsibilities; am 

(7) arrt other factor which, in the discretion of the hearm; 
officer, is necessazy to ensure the orderly am proper 
conduct of the heariIg and the creation of a <:X:q)lete am 
accurate heari1:q record or which is necessary in order to 
protect confidential information where confidentiality cannot 
be waived by the ~lant. 

358-5.9 Fair baarinq prooedI1%'8S. 

(a) At a fair heari1:q concemi.n;J the denial of an a);:plication for or 
the adec;pJacy of ~lic assistance, medical assistance, HFAP, food 
st:arrp benefits or ser.rices, the a~lant ImJSt establish that the 
agency's denial of assistance or benefits was not correct or that 
the appellant is eligible for a greater am:JUllt of assistance or 
benefits. Except where otherwise established by law or regulation, 
in fair hearings concern.ing the disex>ntinuance, reduction or 
suspension of ~lic assistance, medical assistance, food stamp 
benefits or ser.rices, the social ser.rices ager'Cf l1'IlSt establish 
that its actions were correct. 

(b) '!he fair heariIg decision l1IlSt be SUWOrted by ani in acx::ordance 
with substantial evidence. 

(c) Technical rules of evidence followed by a court of law need not 
be applied. Irrelevant or un:luly repetitious evidence ard/or 
cross-examination may be excluded at the discretion of the hearing 
officer. Privileges recognized by law will be given effect. 

(d) Any written record or document or part thereof to be offered as 
evidence may be offered in the form of a reproduction or copy where 
such reproduction or CJ:JPY is identified satisfactorily as a 
cc::anplete and aoc::urate reproduction or cqJy of the original 
material. 

358-5.10 consolidated fair hearings. 

(a) '!he Department may consolidate fair hearings where two or more 
persons request fair heari1:qs in which the irxtividual issues of 
fact are not ~ ani the sole issue in each request is an 
objection to: .. _. - -

(1) federal or state law or regulation, or local policy: or 

(2) a char¥;Je in federal or state law. 
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(b) Each person wnose case has been consolidated with another person's 
case has the right to: 

(l) present one I s own case or have one I s case presented by a 
representative; and 

(2) withdraw fran the consolidated fair hearirq ani have an 
in:tividual fair hearin:;. 

358-5.11 Tbe baarinq record. 

(a) Fair hearing record. A written transcript or recoroing of the fair 
hearin;; testimony, the fair hearin;; exhibits, the hearirq officer's 
official report incluclin;J the rec:c::mneooed decision of the hearirq 
officer, all papers arx:l requests filed in the proceed~ prior to 
the close of the fair hearirq, ani the fair hearing decision 
constitute the complete arx:l exclusive record of the fair hearing. 
Where a decision without hearing is issued in accordance with. 
section 358-6.2 of this Part, the documents submitted by the 
appellant and the social services agert::j constitute the cc:rrplete 
and exclusive record of the fair hearirg. 

(b) ReView of record. '!be exclusive record of the fair hearin;J is 
confidential; havever, the exclusive record may be exami.ne:i by 
either party or their authorized representative at the Office of 
Administrative Hearings, or upon reqUest at some other location 
subject to the approval of the Office of h:1mi.nistrative Hear:irqs. 
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SUbpart 358-6 
Decision and ~ianc:e 

Introduction 
All decisions 
Decision without hearin] 
Direction relative to similar cases 
catpliance 
catpliance with direction relative to similar cases 
COrrecte:i decisions am reopened hearin;s. 

All decisions of the CCmnissioner issued after a request for fair 
hearing are governed by this SUbpart. 

358-6.1 All decisions. 

(a) '!he fair hearin;J decision issued by the canmissioner nrust be based 
exclusively on the fair hearin;J record, or in the case of a 
decision without hearin;, on the documents submitted by the 
appellant am the social services ~. '!he decision must be in 
writirq am 1tIlSt set forth the fair hearin;J issues, the relevant 
facts, am the ~licable law, regulations, am awroved policy, if 
any, upon which the decision is basecI. '!be decision rust make 
fWings of fact, detennine the issues am state reasons for the 
detenninations am when appropriate, direct specific action to be 
taken by the social services agency. In addition, the decision may 
address the violation of any provision of this Part by the social 
services agency, including but not lllnited to, violations of 
regulations concem.i.rq notice, aid continuing am provision of 
documents am records ani set forth appropriate relief for such 
violations. 

(b) Upon issuance, the decision is final am binding upon social 
services agencies an:1 must be COltplied with in accordance with 
section 358-6.4 of this Part. 

(c) A CO'ff:i of the decision, accarp:mied by written notice to the 
appellant of the right to judicial review', will be sent to each of 
the parties am to their representatives, if any. In addition, 
such notice will advise the appellant. ~~ .the appellant or the 
appellant's authorized representative may request the Department's 
assistance in aI::rt:ainih:'J C01tpliance with the decision. 

358-6.2 Decision without bearinq. 

(a) Upon the Ccmnissioner's own ItDt:ion or upon request of an appellant 
in cases in which there is no material issue of fact to be 
resolved, a decision may be issued without a hearing. '!he 
detennination to issue a decision without a hearin;J rests solely 
within the discretion of the camnissioner. 
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(b) A request for a decision without a hearin; must be ac:x::ottpmied by 
sufficient information to enable the commissioner to ascertain 
whether any unresolved material issue of fact exists I am should 
contain a full arx:i clear statement of the issues arx:i of the 
appellant's position on these issues. 

(c) When the Canmissioner detennines that a decision without hearin; is 
appropriate, the camdssioner will send the request for a decision 
without hearin;J, or -the request for a hearin;, along with any 
supportin; doouments to the social seJ:Vices agercy involved. 
Within 10 business days of receipt of these documents, the social 
services agency l'I1JS't forwan:l to the CCmnissioner, the appellant, 
arx:i the appellant's representative, a response containing 
sufficient information to ensure resolution of the dispute. 

(d) within 10 business days of the receipt of the doc:::tnDents submitted 
by the social services agency, the appellant or authorized 
representative may sul:::mit canments or rel:luttal to the Ccmnissioner 
with copies to the other parties. 

(e) At any point after a request for a decision without a hearing has 
been made, if it appears that there is a material arx:i unresolved 
issue of fact relatin; to the issue or issues upon which the 
hearing was requested, the aRJellant arx:i the social seJ:Vices agency 
will be infonned that a fair hearing will be scheduled upon notice 
to all parties. 

(f) A decision without a hearing will be issued by the Ccmnissioner 
based up::>n the papers sut:mitted in accordance with this section. 

358-6.3 Direction relative to similar cases. 

When a fair hearing decision indicates that a social seJ:Vices agency has 
misapplied provisions of law, Department regulations, or such agency's 
own state-approved policy, the Canmissioner's letter transmittin;J such 
decision to such agency may contain a direction to the agency to review 
other cases with similar facts for conformity with the principles and 
findings in the decision. 

358-6.4 compliance. 

(a) For all decisions, except those involving food stamp issues only I 
definitive arx:i final administrative action must be ±aken pronptly, 
but in no event lOOre than 90 days fran the date of the request for 
a fair hearin;J. 

(b) (1) For all cases involving food stamp issues only the decision 
must be issued an::l the parties notified of the decision 
within 60 days of receipt of the request for the fair 
hearing by the Department. 
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(2) If the decision will result in an increase in household food 
st.anq;, benefits, social services agencies must reflect such 
increase in the coupon allotment within 10 days of the 
receipt of the hearing decision: however, the increase may 
ocx::ur later than 10 days after the decision if the social 
ser.rices agency decides to make the decision effective in the 
household's nonnal issuance cycle am the issuance will occur 
within 60 days fran the hoosehold's request for a hearirg. 
Decisions which result in a decrease in household benefits 
l1IlSt be reflected on the next: scheduled issuance foll~irg 
receipt of the fair hearing decision. 

(c) Upon receipt of a c:arplaint that a social ser.rices agency has not 
c:arplied with the fair hearirg decision, the Department will secure 
cc:::rnpliance by whatever means is deemed necessary am appropriate 
urxier the circumstances of the case. 

358-6.5 o:mpliance with direction relative to similar cases. 

When a direction has been given to a social services agency to correct a 
misapplication of law, Department regulations or such agency's own 
State-awroved policy in all cases similar to the one in which a 
decision has been iSSlJ.E'.Ci, such social ser.vices agency ImJSt report the 
actions it has taken to c:arply with such direction to the Departlnent 
within 30 days after receipt of the direction. '!he social services 
agency lT4lSt make such additional reports as the Department may require. 

358-6.6 COrrected decisions and reopened hearings. 

(a) Corrected decisions. 

(1) '!he Conunissioner may review an issued fair hearing decision 
for purposes of correcting any error fOUl"Xi in such decision. 

(2) After review, 'the camri.ssioner may correct any error ocx::uring 
in the production of an issued fair hearing decision 
incll.1din3, rut not limited to, typograIirical am spelling 
errors. 

(3) After review, on notice to the parties, the Ccmnissioner may 
correct any error of law or fact which is substantiated by 
the fair hearing record. 

(4) ruring the peniency of any review of .. an issued fair hearing 
decision, the original decision is bi.n:tin;J am must be 
cc:::rnplied with by the social services agency in accordance 
with the provisions of section 358-6.4 of this Title. 
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(b) Reopened hearings. On notice to all parties, the commissioner may 
reopen a previously closed fair hearing record for p..u:p::lSeS of 
a::rrpleti.n3 such record. If such reopenirq ocx::urs subsequent to the 
issuance of a fair hearing decision, the provisions of paragraph 
(4) of sulxlivision (a) of this section ~ly. 

SUbdivisions Ca) am (b) of section 351.23 are amemed to read as 
follows: 

(a) '!he recipient [shall) mu§t be notified of arrt c:::han;Je in grant in 
accordance with [depart:ment regulations) this Title. 

(b) '!he recipient [shall] mY§j; be notified of the right to a fair 
hearing in accordance with Part 358 of this [O'lapter] Title 
whenever there is a proposed reduction in, or discontinuance of, or 
increase in, the grant. 

Paragraph (1) of subdivision (g) of section 351.24 is amerrled to read as 
follows: 

(1) If the recipient does not resporxi to the secorxi lOOnthly report or 
fails to file a complete rep::>rt, a timely am adequate notice as defined in 
(section 358.8(a) J subpart 358-2 of this Title, [shall] ~ be sent [ ,] 
notifying the recipient that the plblic assistance case [shall] ~ be 
closed at the em of the nonth follow:Ln; the Italth for which the report was 
requirec1. 

Para~ (5) of subdivision (b) of section 355.2 is arrenied ani a new 
paragraph (6) is added to such subdivision to read as follows: 

(5) at the tbne of transfer or reclassification to another program 
administered. by the same local department [.]; ani 

ill at the time of an l.ncrPA8 in assistance. 

Paragraph (1) of subdivision (a) of section 360.33 is ~ed to read as 
follows: 

(1) the recipient, lhis 1 the recipient's representative or appropriate 
relative [shall] must be notified in writing by the utilization review 
committee of such action. - SUch notice [shall] nLlSt be-both- timely ani 
adequate in accordance with the requirements therefor set forth in 
[subdivision (a) of section 358.8] subpart 358-2 of this Title. SUch 
notice ani the action taken thereon (shall] must be consistent with 
both state am Federal requirements relatin} to utilization review. 
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Paragraph (1) of subdivision (b) of section 360.33 is amerxied to read as 
follows: 

(1) '!he recipient, [his] the recipient's representative or awropriate 
relative [shall] must be notified in writin; by the utilization review 
committee of such action. SUch notice [shall] must be adequate in 
accordance with the requirements therefor set forth in [paragraph 
(a) (2) of section 358.8] subpart 358-2 of this Title. SUch notice am 
the action taken thereon [shall] ~ be oonsistent with both State am 
Federal requirements relatin;J to utilization review. 

SUbparagra{i1. (iv) of paragraph (7) of subdivision (d) of section 387.17 is 
amended to read as follows: 

(iv) If the recipient does not resporxi to the seconi mnthly report or 
fails to file a c::x::Ili'lete report, an adequate notice as defined in 
[section 358.8] subpart 358-2 of this Title [shall] must be sent 
notifyin; the recipient that the fcxxi stamp case [shall] will be 
closed at the en:! of the mnth followin; the mnth for which the 
l:'ep:)rt was required. 

Paragraph (9) of subdivision (d) of section 387.17 is amen:ied to read as 
follows: 

(9) 'Ihe local department [shall] must susperxl a household's issuance 
for one mnth if the household becanes tenp>rarily ineligible due 
to a periodic increase in rec:urrin; incane. An adequate notice, as 
defined in section [358.8] 358-2.2 of this Title, may be issued to 
inform the household of the suspension if the suspension results 
from infonnation l:'ep:)rted by the household on a mnthly report. 
'Ihe local department [shall] I!lY§t continue to supply mnthly 
reports to the household for a month. '!he household remains 
subject to mnthly l:'ep:)rtin; requirements durirg the mnth of 
suspension. If the susperxled household does not becane eligible 
after one mnth, the local district [shall] must t.e.nninate the 
household. 

Paragraph (2) of subdivision (g) of section 387.17 is amen:ied to read as 
follows: 

(2) A notice of adverse action is not required for mass changes due to 
changes in public assistance. H~, .. _ .notice of the change 
[shall] must be sent to all households prior to the change 
beirq ~ into effect. If a hoosehold requests a fair hearirg, 
benefits [shall] must be continued at the fonner level only if the 
issue beirg ~ed is tba:t... food s1:an;) eligibility or benefit 
[calculation] were ilrproperly CCl'lplted or that federal law or 
regulation is beirn misapplied or misinterpreted by the Department 
or by the social services agency. 
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Paragraphs (1) ani (2) of subdivision (a) of section 387.20 are repealed 
and new paragrap1s (1) ani (2) are adopted to read as follows: 

(I) Notice of certificationlag::eptance. When an application for food 
stang; has been approved ani a hgJSehold is certified for 
participation in the food stanp Prooram. a written notice must be 
sent to the household which cc:rtplies witb the recn]jrements of 
section 358-3.3 of this Title • 

.ill Notice of ineligibili1;yldenial. When an atplication for food stamp 
benefits is denied because the hooseb,old is fCA.UJi ineligible. a 
written notice of denial nalSt be sent which cgrplies with the 
requirements of section 358-3.3 of this Title. 

SUbdivisions (b) and (c) of section 387.20 are repealed and nEM subdivisions 
(b) and (c) are adopte:i to read as follows: 

lbl Notification to recipients. Fach food stanp household must be 
notified in writim of any charge. including a reduction, 
termination or increase of the hoosehold's food stamp benefits. 
'!he notice must carpl.y with the regll j1"!m!A1Jtg of section 358-3.3 of 
this Title. 

Jg Exenptions fran notice. In;lividnal notices of proposed action are 
not regyired in the circumstances set forth in section 358-3.3 (e) 
of this Title. 

The o~ language ani title of subiivision (d) of section 387.20 are 
amended to read as follows: 

(d) Informing applicants [ani recipients] of right to conference or 
fair hearirq. 

(In addition to arr:! requirements set forth above, every] EveJ:Y applicant 
[and recipient shall] must be informed in writin;J at the time of application 
[and at the time of arr:! local department action affectirJ:J the irxlividual's 
receipt of food stamps] of: ' 

Paragraphs (4) ani (5) of subdivision (d) of section 387.20 are anerrled to 
read as follows: 

(4) the right to be represented by legal ~, ____ or _by a relative, 
frierrl or other spokesperson, or that iniividual my represent himself or 
herself; and 

(5) the carm.mity legal services available to assist that iniividual in 
the conference or fair hearirJ:J[ ;arrl]~ 
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Paragraph (6) of subdivision (d) of section 387.20 is repealed. 

section 387.21 is redesignated as section 387.22 ani a new section 
387.21 is adopted to read as follows: 

387.21 Inplementation of fair hearin; decisions. 

l1U '!he social sezyices di strict is re5OOl1Sible for ensuring that all 
fair hearing decisions are reflected in a household's coupon 
allgt::ment in accordance with the previsions of section 358-6.4 of 
this Title • 

..Q;U When a hearing decision detennines that a household has been 
inproperly denied food stanp benefits or has been issued a lesser 
allgbnent than was due. lost benefits must .be providEd to the 
hoosehold in accordance with section 387.18 of this Part. Benefits 
must.be restored to households wtrlch are leavim the social 
services district before departure. whenever possible. If benefits 
are not restored prior to the household's departure, the social 
se+yices district must foz;ward an authorization for food staInp 
benefits to the household or to the new social services district, 
if this infonnation is 191own. '1he new social services district 
must accept an authorization am issue the appropriate benefits 
whether the notice is Presented by the hglsehold or received 
direct.ly fran another social sezyices district. 

Paragraph (2) of subdivision (b) of section 393.5 is amerxied to read as 
follows: 

(2) Notices of determination [shall] ~ be issued to those applicants 
eligible for the program but for whan Federal funjs are 
unavailable. [SUch notice shall inform the applicant household 
that a benefit will be provided if sufficient Federal furxis becon'e 
available. ] SUch notice must be adequate as defined in Part 358 of 
this Title. 

Subdivision (c) of section 393.5 is amerxied to read as follows: 

An applicant or recipient of HEAP [shall] ~ .be infonned of [his J the 
right to request a fair hearin; when [his] the application has not been 
acted upon within 30 days or the application is denied or the grant is 
deemed inadequate [or is discontinued]. 

Subdivision (d) of section 393.5 is repealed am a new subdivision (d) is 
adopted to read as follows: 

Whenever an aq>lication has .been denied. the department's written notice 
of final action must be adegyate as defined in Part 358 of this Title. 
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Subdivision (f) of section 393.5 is repealed am a new subdivision (f) is 
adopted to read as follows: 

(f) '!he hearing must cc::m?ly with the regnj 1"P!9ffllts of Part 358 of this 
Title. 

A new subdivision (q) is added to section 399.7 to read as follows: 

19l. A decision of intentional prcgram violation made after an 
administrative disqualification hearing cannot be reversed by a 
subsequent fair heating decision. 'l1lere is no right to atpeal the 
decision by a fair hearioo. 

A new subdivision (e) is added to section 399.8 to read as follows: 

ill After an individual waives the right to an administrative 
disqJalification hearim am a disqualification penalty has been 
:ilnposed, such penalty cannot be changed by a subsequent fair 
hearim decision. '!here is no right to aJ:ll'?f@l the penalty by a 
fair hearing. 

Paragraph (4) of subdivision (f) of section 404.1 is amenied to read as 
follows: 

All notices of detennination of eligibilitY or ineligibility (shall] 
must include information c::oncernin;;J the right of an applicant or recipient 
to request a fair hearin; am all other information requjurl by section 358-
2.2 of this Title; 

Paragraph (6) of subdivision (f) of section 421.24 is repealed am paragraph 
(7) is redesignated as paragraFh (6). 

A new section 431.11 is adopted to read as follows: 

431.11 Rights of parents or guardians. Parents or guardians of 
children placed voluntarily in foster care pursuant to an instnnnent 
executed unler section 384-a of the Social Sel:vices law have a right to a 
hearing before the DepartInent on the following grounds: 

ill the failure of the authorized agency which executed such an 
:instrument to pennit the parent or guardian to visit the child 
while the child is receiving foster care; . or~' - -

lQl the failure of an authorized agency which executed such an 
instrument to provide to the foster child, parent or guardian those 
preventive se;yices ani other supportive se:vices authorized to be 
provided pursuant to the state consolidated services plan. 

(Deleted material [bracketed]; new material unlerlinedl • 


