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Governor's Executive Order No. 131, which was issued on December 4, 
1989, requires that certain State agencies which conduct adjudicatory 
proceedings have an Administrative Adjudication Plan. The Plan must 
include a procedure for any party to an adjudicatory hearing to request 
recusal of a hearing officer. 

The Administrative Adjudication Plan established by this Department 
provides that the Department will establish recusal procedures. The 
attached regulations which were filed on May 13, 1991 and which are 
effective May 29, 1991, establish a procedure for the removal of hearing 
officers holding various types of hearings, including special hearings. 
This includes hearings involving Public Assistance, Medical Assistance (MA), 
food stamps, Home Energy Assistance Program (HEAP) grants, and a variety of 
social services programs. In addition, the proposed regulations apply to 
hearings involving operators of residential care facilities for adults and 
children, operators of day care facilities and providers of MA. 

A party to the hearing may make a request to a hearing officer that the 
hearing officer remove himself or herself from presiding at the hearing. 
The grounds for removal are that the hearing officer has: 

o previously dealt in any way with the substance of the matter which 
is the subject of the hearing except in the capacity of hearing 
officer; or 

o any interest in the matter, financial or otherWise, direct or 
indirect, which will impair the independent judgment of the hearing 
officer; or 

o displayed bias or partiality to any party to the hearing. 

In addition the hearing officer may independently determine to remove 
himself or herself from presiding at a hearing on the same grounds. 
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The request for removal made by a party must: 

0 be made in good faith; and 

0 be made at the hearing in writing or orally on the record; and 

0 describe in detail the grounds for requesting that the hearing 
officer be removed. 

Upon receipt of a request for removal, the hearing officer must 
determine on the record whether to remove himself or herself from the 
hearing. Please consult with your supervisor prior to making a 
determination on a recusal request. 

If the hearing officer determines not to remove himself or herself from 
presiding at the hearing, the hearing officer must advise the party 
requesting removal that the hearing will continue but the request for 
removal will automatically be reviewed by the General Counselor her 
designee. 

The determination of the hearing officer not to remove himself or 
herself will be reviewed by Susan V. Demers until further notice. Such 
review will include review of written documents submitted by the parties and 
the transcript of the hearing. 

The regulations require that the General Counselor her designee issue a 
written determination of whether the hearing officer should be removed from 
presiding at the hearing within 15 business days of the close of the 
hearing. The written determination of the general counselor the general 
counsel's designee will be made part of the record. 

While the General Counselor her designee reviews the hearing officer's 
determination not to recuse himself or herself, the hearing decision itself 
will be held in abeyance. Yhere the General Counsel determines that the 
hearing officer should have been removed from presiding at the hearing, a 
decision will be issued stating the determination and remanding the matter 
for a de novo hearing. Yhere the General Counselor her designee determines 
that the hearing officer properly determined not to remove himself or 
herself from presiding at the hearing, the hearing decision will include a 
discussion of the determination of the General Counselor her designee on 
the recusal issue. 

Any case where a determination not to recuse is made should be promptly 
drafted and returned to your supervisor so that the review process can be 
started immediately to ensure that the review and written determination can 
be completed within 15 business days of the close of the hearing. 

Supervisors should then promptly notify Phil Nostramo, Sebastian Addamo 
or Robert McDougall as appropriate. 

Effective May 29, 1991, for hearing officers holding Part 358 hearings, 
you must add the attached language to your opening statement. 

Ye will be adding this language to the next edition of the Green Sheet. 
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RECUSAL LANGUAGE FOR OPENING STATEMENT 

If I have ever dealt with your case, except as a hearing officer, have 

any interest which no longer makes me independent or I display bias or 

partiality to any party at this hearing, you have the right to ask that 

a different hearing officer be assigned to this case. 

IF RECUSAL IS REQUESTED 

I will decide if another hearing officer should be assigned. If I decide 

that another hearing officer should not be assigned, the hearing will 

continue; however, before the hearing decision is issued, the General 

Counselor the General Counsel's designee will review your request that I be 

removed. 

If it is decided that I should have been removed, this hearing will be 

rescheduled with another hearing officer. 



STnTE DEP.;RT!'!a:T OF SOCIAL SERVICES 
ALB;. ... "iY. ~E·': 10RK 

Pursuant to the provisions of Sections 20(3)(d). 2Z(3)(f). :2(3). 

3~(3)(f), 390(12). 424-a, 455 and 460-d of the Social Ser~ices ~a~. :, C~!a: 

n. Perales. Commissioner of Social Services do hereby amend sec:iOn 3~;.a: 

a~end subdivision (j) of section 358-3.~; :eceSlgnate subdi~islo~ (~) o~ 

section 358-3.4 as subdi~ision (1); adopt a ~e~ s~bdi~ision (k) of sec::~~ 

358-3.4; amend subdivision (e) of section 238-4.3; add s~bdi~isio~ (e) :~ 

section 358-5.6; amend subdi~ision (n) of section 418.20; redesig~ate 

paragraphs (3) and (6) of subdivision (g) o~ section 421.:4 as pa:ai:apts (~) 

and (7) and add a ne~ paragraph (5) to suc~ subdivision; a~end sec:ion 434.£: 

and redesig~ate subdivisions (e) through (~) of section 319.13 as subdi~isions 

Cd) :~rough ef) and add a ne~ subdivision (c) to suc~ sec:ion of tte Official 

Regulations of the State Depart~ent of Social Service~! being Chapter II ot 

Title 18 NYCRR, effecti~e upon publication of the No:ice of Adoption in the 

Nev lork State Register. 

Dated: May 9,1991 Signed: 

This is to certify that this is t~e 

original of an order of the State 

Department of Social Ser~ices =ade 

on May 13, 1991 

amending section 343.8, a~ending 

subdi~ision (j) of section 3S8-2.~: 

redesignating subdivision (k) of 

section 358-3.4 as subdivision 

(1); adopting a nev subdivision (k) 

0: section 358-3.4; amending 



su~di~ision (e) of section 3Sa-3.~: 

addi~g subdi~ision (c) to 5ec:~0~ 

358-5.6; amending s~bdi~~sion (~) 

of sec:icn 418.20; redes:6~at~~6 

paragraphs (5) and (6) 0: 

subdi~1s10n (g) of sectio~ 

as paragraphs (6) and (7) ar.d 

adding a ne~ paragraph (:) to su~h 

subdivision; a~ending section 

434.6; and redesignating 

subdi visions (c) through (e) of 

section 519.15 as subdivisions (d) 

through (f) and adding a nev 

subdi~ision ec) to such section of 

the Official Regulations of the 

State Department of Social 

Ser','ices. being Title 18 N"fCRR. a 

sum~ary of ~hich was published in 

the Ne~ York State Register on 

Dated: May 9, 1991 
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The current language of section 343.8 is 

designated as subdivision (a) of section 343.8 and a new 

subdivision (b) is added to read as follows: 

Cb) A party to a hearing may make a request to a 

hearing officer that the hearing officer remove himself or 

herself from presiding at the hearing. 

(1) The grounds for removing a hearing officer 

are that such hearing officer has: 

(i) previously dealt in any way with the 

substance of the matter which is the subject of the hearing 

except in the capacity of hearing officer: or 

(ii) any interest in the matter, financial or 

otherwise, direct or indirect, which will impair the 

independent judgment of the hearing officer; or 

(iii) displayed bias or partiality to any party 

~ to the hearing. 

(2) The hearing officer may independently 

determine to remove himself or herself from presiding at a 

hearing on the grounds set forth in paragraph (1) of this 

subdivision. 

(3) The request for removal made by a party 

must: 

(i) be made in good faith; and 

(ii) be made at the hearing in writing or orally 

on the record; and 

(iii) describe in detail the grounds for 

requesting that the hearing officer be removed. 
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(4) Upon receipt of a request for removal, the 

hearing officer must determine on the record whether to remove 

himself or herself from the hearing. 

(5) If the hearing officer determines not to 

remove himself or herself from presiding at the hearing, the 

hearing officer must advise the party requesting removal that 

the hearing will continue but the request for removal will 

automatically be reviewed by the general counselor the general 

counsel's designee. 

(6) The determination of the hearing officer not 

to remove himself or herself will be reviewed by the general 

counselor the general counsel's designee. Such review will 

include review of written documents submitted by the parties 

and the transcript of the hearing. 

(7) The general counselor the general counsel's 

designee must issue a written determination of whether the 

hearing officer should be removed from presiding at the hearing 

within 15 business days of the close of the hearing. 

(8) The written determination of the general 

counselor the general counsel's designee will be made part of 

the record. 

Subdivision (j) of section 358-3.4 is amended to 

read as follows: 

(j) to have the fair hearing held at a time and 

place convenient to you as far as practicable, taking into 

account circumstances such as your physical inability to travel 

to the regular hearing location; ~nd~ 
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Subdivision (k) of section 358-3.4 is 

redesignated as subdivision (1) of such section and a new 

subdivision (k) is adopted to read as follows: 

(k) to request removal of a hearing officer in 

accordance with section 358-5.6 of this Part: and 

Subdivision (e) of section 358-4.3 is amended to 

(e) Social service agencies have those hearing 

rights which appellants have as set forth in SUbdivision 358-

3.4{d) (adjournment), 358-3.4(e) (representation), 358-3.4(9) 

(present evidence, question witnesses, examine documents), 

and 358-3.4{h) (bring witnesses), and 358-3.4(k) {removal of 

hearing officer) of this Part. 

Subdivision (c) is added to section 358-5.6 to 

read as follows: 

Cc} A party to a hearing may make a request to a 

hearing officer that the hearing officer remove himself or 

herself from presiding at the hearing. 

(1) The grounds for removing a hearing officer 

are that such hearing officer has: 

(i) previously dealt in any way with the 

substance of the matter which is the subject of the hearing 

except in the capacity of hearing officer; or 

(ii) any interest in the matter, financial or 

otherwise, direct or indirect, which will impair the 

independent judgment of the hearing officer; or 

(iii) displayed bias or partiality to any party 

to the hearing. 



(2) The hearing officer may independently 

determine to remove himself or herself from presiding at a 

hearing on the grounds set forth in paragraph (1) of this 

~ subdivision. 

I (3) The request for removal made by a party 
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must: 

(i) be made in good faithi and 

(ii) be made at the hearing in writing or orally 

on the recordi and 

(iii) describe in detail the grounds for 

requesting that the hearing officer be removed. 

(4) Upon receipt of a request for removal, the 

hearing officer must determine on the record whether to remove 

himself or herself from the hearing. 

(5) If the hearing officer determines not to 

remove himself or herself from presiding at the hearing, the 

hearing officer must advise the party requesting removal that 

the hearing will continue but the request for removal will 

automatically be reviewed by the general counselor the general 

counsel's designee. 

(6) The determination of the hearing officer not 

to remove himself or herself will be reviewed by the general 

counselor the general counsel's designee. Such review will 

include review of written documents submitted by the parties 

and the transcript of the hearing. 

(7) The general counselor the general counsel's 

designee must issue a written determination of whether the 

hearing officer should be removed from presiding at the hearing 

within 15 business days of the close of the hearing. 
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(8) The written determination of the general 

counselor the general counsel's designee will be made part of 

the record. 

The current language of subdivision (n) of 

section 418.20 is designated as paragraph (1) of subdivision 

(n) of section 418.20 and a new paragraph (2) is added to such 

subdivision to read as follows: 

(2) A party to a hearing may make a request to a 

hearing officer that the hearing officer remove himself or 

herself from presiding at the hearing. 

(i) The grounds for removing a hearing officer 

are that such hearing officer has: 

(a) previously dealt in any way with the 

substance of the matter which is the subject of the hearing 

except in the capacity of hearing officer; or 

(b) any interest in the matter, financial or 

otherwise, direct or indirect, which will impair the 

independent judgment of the hearing officer; or 

(c) displayed bias or partiality to any party to 

the hearing. 

(ii) The hearing officer may independently 

determine to remove himself or herself from presiding at a 

hearing on the grounds set forth in subparagraph (i) of this 

paragraph. 

(iii) The request for removal made by a party 

must: 

(a) be made in good faith; and 
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(b) be made at the hearing in writing or orally 

on the record; and 

(c) describe in detail the grounds for 

requesting that the hearing officer be removed. 

(iv) Upon receipt of a request for removal, the 

hearing officer must determine on the record whether to remove 

himself or herself from the hearing. 

(v) If the hearing officer determines not to 

remove himself or herself from presiding at the hearing, the 

hearing officer must advise the party requesting removal that 

the hearing will continue but the request for removal will 

automatically be reviewed by the general counselor the general 

counsel's designee. 

(vi) The determination of the hearing officer not 

to remove himself or herself will be reviewed by the general 

counselor the general counsel's designee. such review will 

include review of written documents submitted by the parties 

and the transcript of the hearing. 

(vii) The general counselor the general 

counsel's designee must issue a written determination of 

whether the hearing officer should be removed from presiding at 

the hearing within 15 business days of the close of the 

hearing. 

(viii) The written determination of the general 

counselor the general counsel's designee will be made part of 

the record. 

Paragraphs (5) and (6) of subdivision (g) of 

section 421.24 are redesignated as paragraphs (6) and (7) and a 

new paragraph (5) is added to read as follows: 
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(5) A party to a hearing may make a request to a 

hearing officer that the hearing officer remove himself or 

herself from presiding at the hearing. 

(i) The grounds for removing a hearing officer 

are that such hearing officer has: 

(a) previously dealt in any way with the 

substance of the matter which is the subject of the hearing 

: \ except in the capacity of hearing officer; or 

(T (b) any interest in the matter, financial or 
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otherwise, direct or indirect, which will impair the 

independent judgment of the hearing officer; or 

(c) displayed bias or partiality to any party to 

the hearing. 

(ii) The hearing office:..' may independently 

determine to remove himself or herself from presiding at a 

hearing on the grounds set forth in subparagraph (i) of this 

paragraph. 

(iii) The request for removal made by a party 

must: 

(a) be made in good faith; and 

(b) be made at the hearing in writing or orally 

on the record; and 

(c) describe in detail the grounds for 

requesting that the hearing officer be removed. 

(iv) Upon receipt of a request for removal, the 

hearing officer must determine on the record whether to remove 

himself or herself from the hearing. 
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(v) If the hearing officer determines not to 

remove himself or herself from presiding at the hearing, the 

hearing officer must advise the party requesting removal that 

the hearing will continue but the request for removal will 

automatically be reviewed by the general counselor the general 

counsel's designee. 

(vi) The determination of the hearing officer not 

to remove himself or herself will be reviewed by the general 

counselor the general counsel's designee. Such review will 

include review of written documents submitted by the parties 

and the transcript of the hearing. 

(vii) The general counselor the general 

counsel's designee must issue a written determination of 

whether the hearing officer should be removed from presiding at 

the hearing within 15 business days of the close of the 

hearing. 

(viii) The written determination of the general 

counselor the general counsel's designee will be made part of 

the record. 

The current language of section 434.6 is 

redesignated as subdivision Ca) of section 434.6 and a new 

subdivision (b) is added to read as follows: 

(b) A party to a hearing may make a request to a 

hearing officer that the hearing officer remove himself or 

herself from presiding at the hearing. 

(1) The grounds for removing a hearing officer 

are that such hearing officer has: 



(i) previously dealt in any way with the 

substance of the matter which is the subject of the hearing 

except in the capacity of hearing officer; or 

~ (ii) any interest in the matter, financial or 

! otherwise, direct or indirect, which will impair the 

independent judgment of the hearing officer; or 

(iii) displayed bias or partiality to any party 

to the hearing. 

(2) The hearing officer may independently 

determine to remove himself or herself from presiding at a 

hearing on the grounds set forth in paragraph (1) of this 

subdivision. 

(3) The request for removal made by a party 

. must: , 

(i) be made in good faith; and 

(ii) be made at the hearing in writing or orally 

on the record; and 

(iii) describe in detail the grounds for 

requesting that the hearing officer be removed. 

(4) Upon receipt of a request for removal, the 

~ hearing officer must determine on the record whether to remove 
/' 
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himself or herself from the hearing. 

(5) If the hearing officer determines not to 

remove himself or herself from presiding at the hearing, the 

hearing officer must advise the party requesting removal that 

the hearing will continue but the request for removal will 

automatically be reviewed by the general counselor the general 

counsel's designee. 
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(6) The determination of the hearing officer not 

to remove himself or herself will be reviewed by the general 

counselor the general counsel's designee. Such review will 

include review of written documents submitted by the parties 

and the transcript of the hearing • 

(7) The general counselor the general counsel's 

designee must issue a written determination of whether the 

hearing officer should be removed from presiding at the hearing 

within 15 business days of the close of the hearing. 

(8) The written determination of the general 

counselor the general counsel's designee will be made part of 

the record. 

Subdivisions (e), Cd) and (e) of section 519.15 

are redesignated as subdivisions Cd), Ce) and ef) respectively 

and a ~ew subdivision ec) is added to read as follows: 

(c) A party to a hearing may make a request to a 

hearing officer that the hearing officer remove himself or 

herself from presiding at the hearing. 

(1) The grounds for removing a hearing officer 

are that such hearing officer has: 

(i) previously dealt in any way with the 

substance of the matter which is the subject of the hearing 

except in the capacity of hearing officer; or 

(ii) any interest in the matter, financial or 

otherwise, direct or indirect, which will impair the 

independent judgment of the hearing officer; or 



I 

( 
if 

oj I 

L 
I 

s , 

(iii) displayed bias or partiality to any party 

to the hearing. 

(2) The hearing officer may independently 

determine to remove himself or herself from presiding at a 

hearing on the grounds set forth in paragraph (1) of this 

subdivision. 

(3) The request for removal made by a party 

must: 

(i) be made in good faith; and 

(ii) be made at the hearing in writing or orally 

on the record; and 

(iii) describe in detail the grounds for 

requesting that the hearing officer be removed. 

( 4 ) Upon receipt of a request for removal, the 

hearing officer must determine on the record whether to remove 

himself or herself from the hearing. 

(5) If the hearing officer determines not to 

remove himself or herself from presiding at the hearing, the 

hearing officer must advise the party requesting removal that 

the hearing will continue but the request for removal will 

automatically be reviewed by the general counselor the general 

counsel's designee. 

(6) The determination of the hearing officer not 

to remove himself or herself will be reviewed by the general 

counselor the general counsel's designee. such review will 

include review of written documents submitted by the parties 

and the transcript of the hearing. 
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(7) The general counselor the general counsel's 

designee must issue a written determination of whether the 

hearing officer should be removed from presiding at the hearing 

within l5 business days of the close of the hearing. 

(8) The written determination of the general 

counselor the general counsel's designee will be made part of 

the record. 

(Deleted material ~racket~; new material underlined). 


