
STATE OF NEW YORK 
DEPARTMENT OF HEALTH 

In the Matter of the Appeal of 

from a determination by the New York City 
Department of Social Services 

JURISDICTION 

REQUEST: August 1,2011 
CASE #: 
CENTER #: MAP/CCM/OHC 
FH #: 5864983K 

DECISION 
AFTER 
FAIR 

HEARING 

Pursuant to Section 22 of the New York State Social Services Law (hereinafter Social 
Services Law) and Part 358 of Title 18 NYCRR, (hereinafter Regulations), a fair hearing was 
held on August 24,2011 and September 8,2011, in New York City, before Robert Swiderski, 
Administrative Law Judge. The following persons appeared at the hearing on both dates: 

ISSUE 

F or the Appellant 

•••••• Appellant 
Witness 

For the Social Services Agency 

Silvia Kalvin, Representative 
Theresa Sandoval, Representative 

Was the Agency's determination to discontinue the Appellant's Personal Care Services 
correct? 
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FACT FINDING 

An opportunity to be heard having been afforded to all interested parties and evidence 
having been taken and due deliberation having been had, it is hereby found that: 

1. The Appellant, who is 82 years old, has been in receipt of Medical Assistance, 
including Personal Care Services. 

2. By notice dated July 6, 2011, the Agency sent the Appellant a notice informing the 
Appellant that the Appellant's application for Personal Care Services was denied. 

3. On August 1,2011, this hearing was requested. 

APPLICABLE LAW 

In general, a recipient of Public Assistance, Medical Assistance or Services (including child 
care and supportive services) has a right to a timely and adequate notice when the Agency 
proposes to discontinue, suspend, reduce or change the manner of payment of such benefits. An 
adequate, though not timely, notice is required where the Agency has accepted or denied an 
application for Public Assistance, Medical Assistance or Services; or has increased the Public 
Assistance grant; or has determined to change the amount of one of the items used in the 
calculation of a Public Assistance grant or Medical Assistance spenddown; or has determined 
that an individual is not eligible for an exemption from work requirements. 18 NYCRR 358-
3.3(a). In addition, pursuant to 18 NYCRR 358-3.3( d), an adequate, though not timely, notice is 
required for a Public Assistance or Medical Assistance recipient when, for example, the Agency 
has factual information confirming the death of the recipient; the Agency has received a clear 
written statement from the recipient that he or she no longer wishes to receive Public Assistance 
or Medical Assistance; the Agency has reliable information that the recipient has been admitted 
to an institution or prison; the recipient's whereabouts are unknown and mail has been returned 
to the Agency; or the recipient has been accepted for Public Assistance or Medical Assistance in 
another district. 

A timely notice means a notice which is mailed at least 10 days before the date upon which 
the proposed action is to become effective. 18 NYCRR 358-2.23. 
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The social services district must send a notice of discontinuance on a State-prescribed form 
to a Medical Assistance recipient if it determines that the recipient has become ineligible for 
Medical Assistance. 18 NYCRR 360-2. 7(b). Recipient means a person who is, or has been, 
receiving a covered program or service. 18 NYCRR 358-2.18. 

An adequate notice is a notice of action, an adverse action notice or an action taken notice 
which sets forth the action that the Agency proposes to take or is taking, and if a single notice is 
used for all affected assistance, benefits or services, the effect of such action, if any, on a 
recipient's other assistance, benefits or services. In addition, the notice must contain: 

for reductions, the previous and new amounts of assistance or benefits provided; 

the effective date of the action; 

the specific reasons for the action; 

the specific laws and/or regulations upon which the action is based; 

the recipient's right to request an agency conference and fair hearing; 

the procedure for requesting an agency conference or fair hearing, including an 
address and telephone number where a request for a fair hearing may be made and 
the time limits within which the request for a fair hearing must be made; 

an explanation that a request for a conference is not a request for a fair hearing 
and that a separate request for a fair hearing must be made; 

a statement that a request for a conference does not entitle one to aid continuing 
and that a right to aid continuing only arises pursuant to a request for a fair 
hearing; 

the circumstances under which public assistance, medical assistance, food stamp 
benefits or services will be continued or reinstated until the fair hearing decision 
is issued; 

a statement that a fair hearing must be requested separately from a conference; 

a statement that when only an agency conference is requested and there is no 
specific request for a fair hearing, there is no right to continued public assistance, 
medical assistance, food stamp benefits or services; 
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a statement that participation in an agency conference does not affect the right to 
request a fair hearing; 

the right of the recipient to review the case record and to obtain copies of 
documents which the agency will present into evidence at the hearing and other 
documents necessary for the recipient to prepare for the fair hearing at no cost; 

an address and telephone number where the recipient can obtain additional 
information about the recipient's case, how to request a fair hearing, access to the 
case file, and/or obtaining copies of documents; 

the right to representation by legal counsel, a relative, friend or other person or to 
represent oneself, and the right to bring witnesses to the fair hearing and to 
question witnesses at the hearing; 

the right to present written and oral evidence at the hearing; 

the liability, if any, to repay continued or reinstated assistance and benefits, if the 
recipient loses the fair hearing; 

information concerning the availability of community legal services to assist a 
recipient at the conference and fair hearing; and 

a copy of the budget or the basis for the computation, in instances where the 
social services agency's determination is based upon a budget computation. 

18 NYCRR 358-2.2. 

DISCUSSION 

By notice dated July 6, 2011, the Agency sent the Appellant a notice informing the 
Appellant that the Appellant's application for Personal Care Services was denied. The 
Appellant, however, has been in receipt of Medical Assistance, including Personal Care Services. 
If the Agency's notice meant to take any action it was a discontinuance action, not a denial 
action. 

The Agency's July 6, 2011, notice is void. The Agency's notice in this case, among other 
things, contained blank spaces where information was to be written, was not timely, 
misidentified the Agency's discontinuance action as a denial action, provided a citation for its 
action that lacks even a minimum of detail such that it is meaningless, and, based upon Agency 
exhibit #1, provided no information regarding any of the Appellant's fair hearing rights. 
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DECISION AND ORDER 

The Agency's determination to discontinue the Appellant's Personal Care Services is not 
correct and is reversed. 

1. The Agency is directed to restore, subject to other Agency actions or hearing 
decisions, the Personal Care Services lost by the Appellant as a direct result of the 
July 6,2011, notice. 

As required by 18 NYCRR 358-6.4, the Agency must comply immediately with the 
directives set forth above. 

DATED: Albany, New York 
11/04/2011 

NEW YORK STATE 
DEPARTMENT OF HEALTH 

Commissioner's Designee 
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NNOTJCE.OF DECISION OF INITIAL'AUTHOR[~ATlON/REAUTHORIZATI~N/OR OENIA,L PERSONAL CARE SERVICES o 'lJOTlCE DATE: ~f.FECnvE DATE: NEW YORK CITY HUMAN RESOURCES ADM1NISTAAnO"l 
""" MEQICAL AND COMMlJNliY SERVICES ADMINISTRATION' 

. ..,;. t -~ 7 ~ t -II HOME CARE SERVICES PR,OGRAM 

W ::AS~NUMBER Bureau of'Medical and Professional Aeviaw 
., 253 Sch9rmer~om St.. 4th Floor 
I'D Brooklyn. N.~. 11201 

(') . CASE NAMe (And C/O Name If pr~sent) AND ADDRESS 
.------~--~~~----------~~"------------~ 

CL ~ 
~G-E-N-~A-A~l~l~a~EP~HO~N~E~NO~,PO~A--~~.-·~·----~~------------4 

o . ~~~}!9-r-:~ -q~-~~~-- -------.-.. --- ------- -.- ---------------- -.-- --------_ 
j OR 

to ..... ... 

AgGncy Conf~reric:, 

Fair Hearing lnfOlmlitiol1 
·and Assistance 

Regi0a Caracter 

718-923-7687 

~ ________ ~----~~~r_~~----._------------~-----Le~9-al-A-&&~~~-~--&-lnro--rmLa~uOO~~~~~~;=======~~~ o IFR E NO. UNIT NO. WORKER NO. UNIT OR WORKER NAME 

.... 0 UtI. 

... "his is to· inform you of the following action taken 'on you r request for. personal care 6E1rv1ceS effect;vs·,_·-_·-_-_·_· ~~_~_~t.. 
N '. (PleasE! rcad carefully) . . . 

• • 0 INITIALL. V AUTHOFtiZED 
o 
01 
II 

o 
a) 

-a.D 
S. 
.... 
m 
D) 

Personai Car;9 Servjces have been initialfy.auth~rlzed for hours per day, .... _____ days. per w~ek. 'The 
Personar Care Services has been detel)11ined to be: 

o . Levell (Envirqnmenta! ~nd Nutritiona.i Functions) 

D Lavelll (Person~1 Carl~. enviro~~'mta I and Nu~rjtional F~.mctions) 
Your authoriz.ation period is from ·to ______ ----:-____________________ _ 
REAUTHORIZED 
Personal.Care Services have Been rea.uthorized for :---;:--______ ...... hours per Bay, ~~~ ________ days.per week. 
The Peroonai Care 8Brvicas havs beeC'l deiermined to be; 

o Levell (Envln:inini;mtal and. Nutritional Fum:lions) 

o . Leval Ii (Pers~n81 Care. 'Environmenta1 and Nutritional Functions) 
Your 8uthoriza!lon period is' from . . to· __________________________ . 

~ III DENIED 

~ ., 
~ 

C 
D) 

We Intend to takG this action because: ..L.&~-'-l!:IIi2:2;4:.,L.?C:v..!d!1.~~~~~~~~h.J2~:L:;~~~ 

I( 
- The law and/or regulation(s) .vhloh allow us to do this are i8 NYCRA 505.14, 

- I ~:~:IG:N:A:T:U:RE:O:F:W:::::::::~:~~~~~~~::~~~::~~~~~~~~~~~~~~::~:~~~~~~~:::::~~~~~~~~~~~~~--.~ 
,.. R_ U£.ATlOfo,lS REQi}/HE Tl-lAT YOU IMMEDiA.TeLY NOTiFY THIS DEPARrMENT . 

F ANY CHANGES IN NEEDS, INCOME, RESOURCES, LlVfNG ARRANGEMENTS OR ADDRESS_ 
YOU HAVE THE-RIGHT TO APPEAL THIS D£CIS/ON 

BE SURE TO READ THE BACK OF THIS NOTICE ON HOW TO APPEAL THIS DEC/SiON • 

7nn • I •••••• 'lliT VV.l lIT1 Iin'Tn "flmITTn7/Tn/l\(1V 
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CONFERENCE AND FArR HEARING INFORMATION 
CONFERENCE: (lnfonTial meeting with us); If you think our decision ~Q5 wrong or if you do not understand'~ur decision, please call us at. 
718·923·7687, or write 10 us at Medical Assistance Programs, Conferen~e Unit, 253 Schermerhorn Street. Brooklyn New YOrk 11201. to 
arrange a meeting, Sometimes this js the fastest way 10 solYe any problems you may have, We encourage you to do this even when you 
ask for a fair haaring. Thi~.is not the way to request'a fiilir hean'ng. If you ask for a:conference, you are still entitled to a fair hearing,' . 

STATE FAIR HEARING· beadline for RQquest: If you want the Slate to review our decision about your Medical Assistance yOU must ~isk 
for iii fair hearing wi~hin 'GO dayg from the date of tnis o'otice, .' 

, , 

How to Request a' Fair Heari~g: You Gan ask for a fair hearing i~ writing, by telephone, in person. or OVBr the Internet. 

Write: . S~nd ~,COpy ~f this notice co';'Plefed, .to the Office of AdministratIVe HBaring.~., New York, State C?ffice of TemporarY end 
Disablli~ ASSistance P,O, Box 1930, Albany, N~w York 12201, Plaase I(esp a copy for yo~rselr. • , 

~ n . ' raJepi1~ne: \800) 342·3334- (PLEA SE HA VEi tHIS ~071CE WITH .YOU WHEN YOU CAlL) 

• 
C-
O 
~ 

Fax: 

~ On-Lin9: 

Send a copy of,this notice to fsx number (518) 47i-S13S. ' .;.:. 

Bring' a ~,J'j of this notiOE! t~ the New York State Ofilc~ of T~mpoffiry and DisabilitY Assi5tanca at:' 
. ~:, .' 14 B.oerum P.lace,.1~1 Floor, Bi'noklyn, or . 

+ 330 West 34 th Stree~ 3~ Floor, Manhattan 

,Complete Olc,d sen~ the online reQuestform' at htt~:/Jwww.otda,state.ny,~s/oah/forms.2sP 
..l. . . . 

".'.s-
y .... ~ ••• --~ 

..... ' If you cannot reach the State by phona or the Internet, ple.ase write to request a fair hearing before the daadline for requesting a fair 

.. , h rI " . of ." aa n9., . '. .' , , , ' ' .. . , 
O . '.' . 
..l. 
..l. 

N 
II 

e 
en 

I • 1'''-

m,on,,? , 

-a YOU HAVE'SO PAYS FROM THE DATE OF THIS NOTICE TO "'~~~I:"" s: If you request a fair hea~ng, the 'Stat~ will s!i~nd you. a noti~a informing yOI,! of thf;! ti.r:n~· pl!'l,c;;~ Qf t~~ hl;l'"ing .. YPLJ hav~ the rig.ht to be 
rep~esented by legal counsel, a relat.ive, a frienq or other person, or to represent yoursel!. A.t the tJearing you, yoyr attorney or other 

.... representativl;! will have the opportunity to prese!lt written and oral evidence to d~mohs1:rate why the action should not be taken. as wen 65 m an opportunity. to Q\:Iest!on any persons who appear iiI the i16aring .. Also, yoU !'laVa ~ right to bring wlt.'1!i!ss.';!s ,to .~)1,:l2k in your fFlv(lr. YOIJ 
~~ shOUld bring '10 the hearing any dOcu[TI~nts sLlch as this notice, pay stubs, 'receipts, ·meaical bil!s, haaun!:l bills, medical verification. letlers, 
; : e,k: that may be h~lpful in pr~senting your case. IIyou need an interpreter, please advise the state when YOU.reql.!est the hearing, 

: LE~~ ASSISTANCE; If you need free iegar assistance, you may be eble to 'o~tain ~uch assistance by cO(itad[ng you~ iDeal Legal Aid 
\1/. Soc.sly, 'olher legal adVOGOlte grouP. or by checking your Yellow Page!:. unde.r "Lawyers.' , ., . " . 

:::J 
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A) 
I( -., 
(Q 
:r ... 
-I _I 
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ACCESS TO YOUR FILE AND COPH:S OF DOCUMI=.NTS: To help you get ready for the hearing, you have a.rtgh: to look at yourc;lse 
file, .If yau call or write to us, we will provide 'you with free copies of the documents from your ~Ie which we will give to th~ hearing officer at 
t"he fair hearing. Also. If you call Dr write to US, we Will provide you with free copies of other documents from your file which you think you 
may need to prepare for your fair hearing. To ask for do~uments or to find out how to look at your file, call us at tM R.ecord Access 
telephone number listed at the top of the front page of this notice or write us at the address printed at the top of. the front page of this 
notice, 

. , , 

~f you want copies .of documents from your case .. ff1e, you shoUld ask f9r them ahead of tlma. They will' be prOVided to you within a 
.easonable tirne before t~e daie of the hearing, Docums(1ts will ~e ~ailed to you only if you speciiic;ally ask that ~hey be 'IT'I!''iled. 

ii.fi:ORMATJON: If you want 'more inforrnalio~ <ibout your case, how to ask far a fair hearing, how io see your file, cr how'lo gel aociiicn::.1 
copiss oi documents, call us at 212·630·D9~6, . . .( 

, ""! ... 

A1"fENTtON: Children uflder,1 9 yea'rs of age who are not, eligible for Child He.OIlth Plus A, or ~ther health insurance may be eligible for the 
Child Health Plus B Insur;;lnce Plan (Child He-atth Plus. 8), .The plan provides health care insurance for children., Call1·800·S22,5006 for 
informatiorl. ' 
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