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DECISION 
WITHOlll' 
EVIDENI'Il\RY 
HEl\RDG 

By letter dated December 2, 1987 , the ~lant's representative, 
Eugene I:byle, requested that a decision without an evidentiary hearing be 
issued prrsuant to 18 NYrnR 358.19 on an November 23, 1987 notice issued to 
the ~lant by the Aqerv:::y. Pursuant to 18 NYrnR 358.19, by letter dated 
December 9, 1987, copies of the Appellant's request ard supportin; 
dconnents were sent to the Aqercy with a request for answering papers within 
ten worki.rq days. No evidence has been received from the Agency. 

FAc:r FINDINGS 

An opportunity to be heard having been afforded to all interested 
parties am evidence having been submitted an:! due deliberation having been 
had, it is hereby fourxl that: 

1. Appellant has been in receipt of l?Ublic Assistance. 

2. By notice dated November 23, 1987 the h:]ercy notified the Appellant 
that his Public Assistance grant would be reduced effective December 3, 1987 
to recxA.Ip a $69.15 utility advance issued on July 20, 1987. 

3. On Oec:ember 2, 1987, the Appellant's representative, Eugene Doyle, 
requested that a decision without an evidentiary hearing be issued pursuant 
to 18 NYrnR 358.19 to determine wether the Aqercy's notice dated November 
23, 1987 to recoup $69.15 was defective because it relies on a regulation 
which has no relevance to the charge specified in the notice; whether the 
notice was defective because it failed to provide the details of the reason 
for the proposed recouprent; ard whether such notice was defective because 
it failed to inform Appellant. of the procedures for establishing that the 
proposed rate of rec:nIpnent W'C1Uld cause urrlue hardship. In addition, 
Appellant's representative alleged that the November 23, 1987 notice was 
identical to the notice fourxl defective in Appellant's September 21, 1987 
fair hearin; decision arx:l therefore, the l>qercy was barred from reissuing 
such notice. 

4. Although requested to do so by letter dated December 9, 1987, the 
Aqerr;y has not sul::mitted any evidence in opposition to the Appellant's 
allegations. 

ISSUE 

Was the Aqerv::y's notice dated November 23, 1987 to recoup a $69. 15 
utility advance a proper notice? 
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APPUC\BLE [A~'; 

OepartJnent policy (SO AD1-39, S1 ArM-22, S1 ArM-55) sets forth 
guidelines for establishing urrlue hardship. whenever a Public Assistance 
grant is reduced to recover an overpayment of assistance, the Agency's 
notice ItIJSt state that the recipient has the right to claim that the rate of 
rec::::a.Ipne.nt TNCUld cause urrlue hardship. 

Federal Regulations at 45 em 205.10(a) (4) (ii) ani Departlnent policy 
(Sl AI:M-55) require that a notice of intent to reduce Aid to Deperrlent 
Cllildren benefits cite the regulation upon which the proposed action is 
based. 

DepartJnent Regulations at 18 NYom 358.8(a) (2) state that the notice 
ImlSt irclude details of the reasons for the proposed action. 

DIsarSSION 

'!he uncontroverted evidence establishes that, by notice dated 
November 23, 1987, the Agercy advised the Appellant that the Agency intencled 
to reduce his Public Assistance grant on December 3, 1987 to recover the 
anomt of $69.15 issued on July 20, 19S7 to prevent a utility shut-off or to 
restore services. '!he notice advised the Appellant to see "State Regulation 
352. 7 (g) (5)." Department Regulation 18 NYa<R 352.7 (g) (5) relates to 
evictions for non-payment of shelter expenses for which a grant has been 
previously issued. It does not relate to the advancement of amounts to 
prevent the shut-off of or to restore utilities. 

In addition, the notice did not advise Appellant of the right to claim 
that the rate of rE!CCllp'nel'lt 'WOUld cause urdue hardship. Notices of 
reduction of Public Assistance to recover overpayments are required to 
advise the recipient of the right to claim urdue hardship. SO ArM-39, 81 ALM-
22, Sl Am-55) • 

'Ihe notice was identical to the one fourrl defective in the Appellant's 
fair hearing decision (FH # 1097523Q) issued on September 21, 1987. 

Althc:o;h duly notified of the request for a decision without an 
evidentiary hearing p.u:suant to lS NYCRR 35S .19, the Agercy did not prcduce 
arrt eviderx::e that the notice dated November 23, 1987 was proper. 

DECISION AND ORDER 

'!he notice dated November 23, 1987 to recoup a $69.15 utility advance 
was not a proper notice. 

1. 'Ihe}qercy is directed to withdraw its notice dated NoveIT'.ber 23, 
1987 and restore all lost benefits retroactive to Dccernbcr 3, 1987, the 
effective date of the h}ercy action. 

2. 1he }qercy is directed to continue assistance to the Appellant in 
the verified degree of need. 
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3. If the }tqer'C'f in the future wishes to implement its previous 
action to reooup $69.15 for a utility advance issued on July 20, 1987, ~~~ 
Pqercy is directed to issue a proper notice which cites the correct 
regulatory basis for its action arrl which advises the Appellant of the r'ight 
to claim that the rate of recoupnent will cause urrlue hardship. 

As required by Department Regulations at 18 NYCRR 358.22, the Agency 
must CClt'ply ilmnediately with the directives set forth above. 

D.l\TED: Albany, New York 

JAN 1 g Q1 


