
STATE OF NEW -XORK 
QF~ICE OF rEMPORARY AND DISAEILI~Y ASSIS~ANCE 

In t~e Matt~r of the ~?peal or 

s H 

!rom a determination by the Zr!e county 
Department of Social S~rvice5 

Jt;RISD~CTIQN 

REQUEST 
CASE ~ 

July 25. 2001 
Y 

CENTe:R ~ Erie 
FH H 3567666K 

DECISION 
A:I!TER 
"FAIR 
BEARING 

Pursuant to section 22 0: the New ~ork State gocial Se~vices Law 
{hereinatter SDcial S~rvices Law) and Part 3SB of Title 18 NYCRR, 
(hereinafter Ragulations) f a fair hearin~ was held on November 30, 2001. in 
Erie County, before John G. RerriMa~, Administ.ative La~ Judge. The 
follo~ing pe~Eons app~ared at the hearing; 

F~i the Appellant 

s H Appellant; Marilynn Bradley Neighborhood ~egal Servlc8s 

For the Social Services ~;encv 

Lawrence Ramunno. Special Examine~ Erie County Departm~nt Social 
Servlc@sl Lorraine Kunt% Se~ior Examin~r 

ISSUE 

Was the l-.gencyts d·etermi~3.tion to discontinue the Z..ppellant'g PubliO 
~eslGtanc~, Food Stamp and Medic~l ~ss1stancG benefits based Dn the 
Appellant1s failure to a~pea~ fo~ ~ scheduled appoin~ment in the SID office 
O~ January 31 , 2001 correct? 

Was th= Agency's determir.ation to discontinue the Appellant's Public 
Assistance, Food Stamp and Medical Assistance benefJ.ts baSEd on its ~'od.ce 
of Int@nt dataQ July 16, 200l correct? 

An opportunity to be hear~ havinq been afforded to all interested 
~arti9s a~d evidence having b&en taken and due deliberation havin9 been hgo, 
it is ~ereby found thatl 

1. ~he Appellant, age ~~f has been in receipt of ?ublic Assigtanc~, 
Food Stamp and Medioal Asgiste~~e benefits for a hou~ehol~ or two, includi~; 

~ht one year old son. 
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2. Ely not ic~ da"t ed J . .J 1y 16, 2001 f the Age11 cy adv 1 sed the 1'.Pl? .. llan,: 0: 
its determination to ~igContinue the App~llantTs Publ~c A$Sis~ance( Fcoc 
Stamp-and Medical AGsi~~ance benefits on the q=ounds that ta11ure to give 
cQm~lete and accurate intQ~mation regard~n9 ho~s€hold composition. 

3. On July 20, ZOOl, the .l:,.ppe.Uant 'r-eguested this fah h~ar lng. 

4. On September 18, 2COl the hea~in9 scheduled for September 24, 2001 
was adjourned a: Appellant~s reguest on accoun~ of her scheduled surgery 

5. On ~ovemD~r 7, 2001 Ap~ell~nt's default of th~ O~tobeI 30, 2DO~ 
h~£ring wa~ reopehed on th~ g=ounos th~t she did not receive the Schedu~ing 
Notice. 

6. The Agencyls SUffirT\3ry submitted by Lo!"raine t-:Ulitz , Senior Examine" 
dated september 20, 2001 provid~d th~t the action to di~cantinue Appella~~'s 
benefits was ba.sed upon into~:nation from "SID'I. 

7. The Agenc'l's svmmary submitted by Lawrence Ramunno, S~nior 

Investigator, dat:ed No·'ember 30 r 2001 and his t.estimony provideo that thli! 
action to discontinue Appellant's bene£it~ ~as bas8d on Appellant's failure 
to appear tor a 5chedu~ed appointment on January 31, 2001. 

8. The Ag~ncy failed tc submit any docum~ntary evidence other than a 
summary and the notice at iss~e. 

A. recipient of Public:: l'.ss:"s.tarlce, Had ieal 1>.5sis'tance or Services has a 
right to en adequate notice ~hen the AQency proposes to discontinue. 
suspend, reduce or change th~ manner at payment of ~uch bQnafits. 18 NYCRR 
359-3.3(a). In addition, in mO$t circums~ance5f a Food Stamp recipient h~s 
~ right to an adequate adver5~ aG~lon no~ice when the Agency proposes to 
take any a.ction to discontinue, s\J5pend or reduce the recipient's Fc-od St~m9 
benefi~s during the certifica~:on periad. 18 NYCRR 358-2.3: 1a NYCRR 358-
3.3(b). Bo~eY~r, pursuant tc 18 NYCRR 358-3.3r~)r there is no right to en 
adverse acliGn no~ice when, for example, the cha~ge is ~he result of a mass 
change, the Agency determines :~at all me!\'lb~r'S of the h~"Q:sehold have died C~ 
th~ household has moved from ~~e district or when the household has failed 
to reapply at the end of the certification period. 

An adeql.:.ate notice is a lict.ice of act lon. ~n advers~ .... c":..lon notice or a~ 
action taken notice which sets forth the action that the Agency proposes tc 
~ake or is taklng, and if a sl~gle notice 1s used for all affected 
assistance, be~efits DT servic~sl the effect of such action, it any, on a 
r~cipient's other assista~ce, benQfi~s a~ servic~s. In addi~ion, the notice 
ml)st contain: 

a for reductlons, the previ~us and new ~mo~ncs C~ a5sistance or benefits 
provideo; 

o ~~e e:fective date ot the a~tion; 
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o the spec~iic ~~~sons ~c: the act~on; 

o ~ne 3pecific laws ana/c~ regulations upon whlch the actior. is based; 

o the =eclpient's right to req~est ~n age~cy cc~ference and fair hearin~, 

o the prccedur-e for requesting afl ~gency oonre:-ence or fair he.a.rinq. 
includi~g an addreas and telephone number where a request for a fair 
hearing ~~y oe made and thE time limits witnin which the request for a 
tiLr hearipg mU$~ be made; 

o sn e:(plan~tiol'l t::hal:. a requast f·n a confer(;1n.ce is not a ragues!.:. :or a 
fair he~rinq and tha~ a separate request for a fair hearing must be 
made; 

o a statement that a request for a co~fereoce does not entitle one to ~id 
continuing and that a right to aid con~inuing only a~i5es purguant to a 
request for a fair hearing, 

Q the circumstances under which publiC assistance, m~dlca~ assistance, 
tood stam~ benefits or services ~ill be continued or reinstated until 
th~ fair hearing decision is issued; 

o a statement that a fair h~arin9 must be requested. separatQly from a 
~onference, 

Q • sta~ement tha~ ~h~n only an agency conferenoe is re~uested ana there 
is no.s~ecific request for a fair hearing. there is no righ~ to 
continued public ass1stanc~, medical assistance, food stamp benefits or 
services) 

o a statement tnat partic1pa~iQn in an ag@nGY conference does not affect 
th~ right to request a fair hearing: 

,~ the rlght of the recipient to revie~ the case record and to obtain 
copies of documents ~hich the agency will present into evidence at t~e 
hearing ano other documen~s necessQry to: the recipient to prepare fQ~ 
~he fair hearing at n~ COS~i 

o an ~dcress and telephone ~~mber where th~ recipient can obt~in 
addi to !..onal information abc·~· •. the recipiant: I s case, how to request a tai:
h~ar!ng, access ~o the case file, and/o~ obtaining copies of doc~m~nts, 

o the "ight to rQ~r@senta~ic~ by legal counsel, a relative, friend or 
othe~ person or ~o re~rese~t oneself, and thQ right to bring wit~es5es 
to the fair hearing and tc q~eGtion witnesses at t~e hearing; 

o ~he rlght to pre~ent writ~en ano oral evidence at the ~earingr 

o ~he li~otli~Y, if any, to ~epay contin~ed or reinstated assistance anc 
bene=its. it the t@cipier.: loses the tair hearing: 
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o inform~tLon concGrning the avai13bl1ity of com~uni~y legal services to 
assist a reci~ient at the conference and fair hearing, and 

o a copy of the budget or the ba~is ior tne computation, in instances 
where the social 3er~ices ager.cy's Qetermlnatio~ is basQd upon a budget 
com9u~atio~. 

18 NYCRB 358-2.2 

OISCUSS!OM 

The App~llant requested this hearing to review the Agency'£ 
det~rmination to ciscontinue the A9pailant ' s Public ~ssistance, Food 
St~mp and Medical A9sist~nce ~enefits based on its NOtice of Intent dated 
July 16 1 ZOOl. 

The AgencY'$ notice did not contain the 5pecific reason for 
d~scontlnuance. The notice did not reference an appointment date Qr failure 
to contact the Ag@ncy SIU office in Janu~ry 2001. Yet, this wa~ the only 
reason advanced at tne hearing fo~ the Agency action. 

The above-noted defects in the Agency's notice render such notice void. 
ThQ above retet~nced law requ!~ed th~ ~gency to ~pecify the speclfic reason 
fOr the Aqency aotion. ~he Ap~ell~nt was not aware ot the reason for the 
agency action until the hearing. rherefore l the Agency's determin~tion to 
discontin~e the AppellQot's Public Assistance, Food Stamp and Medical 
Assista~ce benefits cannot be SQstained. 

On account of tbe defective notice there 16 no nee~ ~o rQach the merits 
of the Agency action. However, it is noted that the Agency failed to submit 
any docu~entary evidence to s~pport its claims ano the Ap~allant 
co~sistently testified that sr.~ contac~ed the SID office and was awaiting a 
call from them regarding a sc~eduled visit. The Agency had no records to 
suppor~ the testimony of the ~gency investigator concerning a January 2001 
appOin~ment and tney acmitted :hat the Appellant had been forthright ~nd 
cooperative in makins cont~ct and providing a landlord farm. There was no 
~vidence presen~ed at the hea:ing to SUpPd~t a finding that the ~ppellant 
failed to provide complete and 3CCurate informa~ion co~cerninq h~r 
household. 

DEgZS!ON AND ORDER 

The Agency's rleterm1nat~on to discontinue the Appellant's Public 
Assistance, ~ood Stamp and Me~ical Assistan~e DenQ£lts is not correct and is 
~~qersed. 

1. Th@ Agen~y is directej to re~tore the Appellant's Public 
AS$i~tance, Food Stamp and M8~ical Assistance benefits retro&c~ive ~o tr.e 
date of the ~~enCY'G actio~. 

2. !n the event that the Agency determin~s to implement ~ts prev~ously 
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contemplated act~on, the Agency is Qirected to provide the Appe~lant wit~ a 
~otice that meets the requirements ~et forth in 18 NYCaR 35e-~.2. 

Should the Agency need additional inforrnatlon f:cm the Ap~ellant in 
order to comply with the above directi~esr it ~s di:ected to notify the 
Appellant 9Tomptly in writing as to ~hat docum~ntg~ion ~s needed. I~ 5~ch 

information is required, th~ Appe:lant must provide it to the Agency 
promptly to facilitate such complianCE::-. 

A5 raquired by 18 NYCRR 3. 58-6.4, the A~e()cy must comply lmmed::'ately · .... ith 
the directives set forth above. 

DATED~ Alba~Yt New York 
Dece~ber 11. 2001 

NEW YORK ST~TE OFFICE OF 
TENPORhRY AND DISABILITY .I\SSISTANCE 

By 

~J2~ 
Cornmissicner'$ Designee 


