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In the Matter of the Appeal ot 

c L 

from a determinat10n by the Schenectady county 
Department of Soclal Services 

.nmISDICTION 

RBQUIST June 27, 1996 
CASa, 
CSITEl. Schenectady 
PB. 25014.63 

I 

DBCISla. 
: AP!'BR 

rAlR 
IlBARIlIG 

Pursuant to Section 22 of the NeY York State Social Services La~ 
(hereinafter Social Servlcas Law) and Part 358 ot the R_quIationa of the N.~ 
York State Department of SOCial Serv1ce. (Title 18 RYCRft, hereinafter 
Regulations), a fair hearinq ~a8 held on August 1, 1996, in Schenectady 
county, bet ore Anne Binseel, Administrati~e Lay Jddqe. Tbe following 
persons appeared at the hearings 

For the Appellant 

C L, Appellant, Lewis Steele, Staff Attorney. Legal Aid 
Society ot Noetbeastern New York 

For the SocIal Services Agency 

M. Kercoglan, Fal~ aearing Representative 

ISSUES 

Was the Agency's 4etermination to discontinue the Appellant's Public 
Assistance and Medical As.lstanee benetits based on its Not1ce of Intent 
date4 July 3, 1996 cOtrect? 

Was the Agency's ~eterminat1on to discontinue the Appellant's Public 
ASsistance and Medlcal Assistance benefits for failure to provide 
documentation necessaty to determlne the Appellant 1 s continuing el1qibillty 
toe such beneflts cortect? 

FACT FINDINC 

An opportunity to be heard havln9 been afforded to all interested 
parties and evidence having been taken and due deliberation having been had, 
it is hereby found thet: 
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1. The Appellant has been in receipt ot Home Relief and Medical 
Asslstance benefits since his most recent application in April 1994. 

2. By letter dated June 176 1996, the Appellant was adv1sed by the 
Agency to come to the Agency to s1gn a reimbursement forM due to hi. receipt 
of Social Security D1sability paYMents (SSO), and that his July a •• istance 
payment was contingent upon his doIng 50. 

3. The Appellant visited the Agency on July 3, 1996, at which tI.e the 
Agency requested that he s1gn a form entitled "Authorization and Agree.ent 
ot Relmbursament". 

4. The Appellant refused to sign the "Authorization and Agreement of 
Reimbursement" fo~ on July 3, 1996. 

5. On July 10, 1996, the Appellant went to the Agency to recertify tor 
Public Assistance, and was requested to Si9n a form entitled "Agreement to 
Repay Any Home Relief OVerpayments Still Ow.~ After Case 1s Closed" and a 
form entitled "Assignment of Wages, Salary. Commission., or Other 
compensation for Services". 

6. The Appellant sign.d the ftAgreement to Repay Any Bome Relief 
OVerpayments Still oweO After Case i8 Closed" at his July 10, 1996, 
recert1fication interview, but dated the torm as July 10, 1997. The 
Appellant also signed the "Assignment of Wages, Salary. Comm1ssions. or 
Other Compensation for Services· form on July 10, 1996. 

7. The Agency did not correct the date on the "Agreement" form nor did 
the Agency request that the Appellant correct the form. 

8. By notice dated July 3, 1996, tbe Agency advised the Appellant of 
its determination to discontinue the Appellant's Medlcal ASsistance benef1ts 
on the grounds that tbe Appellant t.iIed to s1gn a repayment agre.ment. 

9. The Agency's 3uly 3, 1996 notice was incomplete, 1n that it dId not 
notify the Appellant of the action that the Agency proposed to take or was 
taking with respect to the Appellant's Public Assistance benefitsJ the 
notice only noted that the Appellant had failed to s1gn a repayment 
agreement. 

10. On june 27, 1996, th. Appellant requested this fair hearing. 

APPLICABLE LAW 

Department Regulations at 18 MYeRR 351.1 and 351.2 requ1re that to 
demonstrate eligibility. applicants for and recipients of Public Ass1stance 
must present appropriate documentation of such factors as identity, 
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residence, fa.ily co.position, rent payment or cost of .helter, incoae, 
savings or other resource. and, for aliens, ot lawful rasidence LD the 
Un1ted Stat... Seetion 351.5 of the Regulations provi~.8 that if the 
applicant ot recipient has previously veritied necessary information which 
1. not subject to chan,e and the A9~ncy possesses documentation of such 
verification 1n lta files, the applIcant or recipient is not required to 
resubmit verification of such infor.ation. Section 3S1.6 of the Regulation. 
provides that verlfication of d.ta 1. an essential ele .. nt of the 
el191bility investigation process. The applicant or reCipient 1s the 
priMary Source of the required information. However. when the applIcant or 
reCipient is unable to provide the requ!red verification, the Agency must 
assist the applicant or reC1pient in obta1ning the verifieation or Make 
collateral investigat1on. 18 RYCRR 351.5 ano 351.6. If a third party Beeks 
to impOse a charge or fee for provi41ng required information to the 
applicant or reCipient, the Agency .ust pay such fee or .uat aSSist the 
applicant or recipient in obtaining the information by other means. 18 
NYCRR 3~1.5. The applicant's or reoipient's failure or refusal to cQoperate 
in providing necessary inform.~ion is a ground for denying or discontInuing 
Public ASSistance. 

Section 351.21(a, of Depart.ent Regulations provides that contacts with 
recipients and collateral sources shall include facQ-to-f~ce contacts, 
correspondenee, reports on resources, e11qiblllty mal10uts and other 
documentation. Contacts with or concerning recipIents shall be .ade as 
frequently as indlvldu~l need, change in circumstances or the proper 
administration of asslstance or care may require. 

An applicant for or reCipient of public assistance 15 exempt f~o. 
complylng with any require_ent concerning eligibIlity for public assistance 
if the applicant or recIpient establishes that good cause exists for fal11ng 
to comply with the requireaent. Except where otherwise specifically set 
forth in the Department's regulations, 9000 cause ezlsta when tbe epplicant 
or recipi*nt has a physical or mental condition which prevents ~ompliance; 
the applicant's or reciplent's failure to co.ply 1s directly ettributeble to 
Agency error, or other extenuating cIrcumstance., beyond the control of the 
applicant or recipient, exist which prevent the applicant or reCipient from 
being reasonably expected to comply with an elIgibility requIrement. The 
applicant or recipient Is re8pen.iDle for notifyin9 the Agency ot the 
reasons for falling to comply w1th an ~1191bility requiremcnt and foe 
furnishing eVidence to support any claim of good cause. The Agency ~ust 
review the information and e~idence provided and make a determinaticn of 
whether the infor.atiOD and evidenee supports a finding ot good cause. 18 
NYCRR 351.26. 

Section 360-2.2(£) of the Regulations requires that a personal interview 
be conducted with all applicants for Medical Assistance. Such personal 
interview shall be conducted before a deCiSion on Med1cal Assist.nce 
eligibility 1s authorized or reauthori~ed. The Department may grant a 
waiver of the personal interview requirement for recertitication of aged, 
eertified blind or certified disabled recipients when the Agency 
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demon8trate. tbat .lternatlve procedure. h.ve been .atablished to verIfy 
that reClpients continue to meet all eligibility require .. nt8 for Medical 
Assistance. Section 360-2.3 ot the R~ulatlon. provide. that the MedIcal 
Assistance applicant and reCipient h ••• contInuing obligation to provide 
accurate and complete intor .. tion on lncome~ r •• ourceo and other f.~tor. 
which atfact eligibility. An applIcant or recipient i8 the priaary aource 
of eligibility i~tormation. However, the Agency must .ake Collateral 
investigation when the recIpient ie unable to provide verification. The 
applicant'S or reCipient's tailure or refueal to cooperate in proviaing 
necessary information 1s • ground for denyIng an appllcation for a Medical 
ASSistance Authorl~ation or for discontinuing such b.nefits. 

Requlations at 18 NYCRR 360-7.5(a)(1) provide that payment fo~ services 
or care under the Medical Assistance progrAm may be made to a reCipient or 
the recipient'. representative .t the Hed1cal Asslatance rate or ree in 
effect at the time such care or services were prov1ded wben an erroneoua 
determination by the Agency of ineligibility is reversed. Such .rroneoua 
decision mus~ have caused the reCipient or the recipient'. representative to 
pay for meaical &ervices which should have been paId for under the Medical 
Asst5tance Program. Note; the ~olicy contained in the regulation limiting 
correcti~e payment to the Medical Aaslstance rate O~ fee at the time such 
care or services were provIded has been enjoined by Greenstein .t 01. v. 
pawlIng et al, (S.D ••• Y.)_ 

ApplIcants tor Hom. Relicf are now required. ~s a condition at 
eli9ibilit~ for Home Rellef~ to 819ft an "A9reement to Repay any Bome aellef 
Overpayments Still OWed After Ca5e is Closed" (Attachment C). They must 
also Sign .0 "Assign.ant ot Wages, Salary, CONaissiona or Other Compensation 
for Servlc~s" (Attachment D) to allow the district to aecure the repay.ent 
of any mon~y that is determined to b. owed because or overpayments. State 
mandated R~payment/AB.lgnaent Forma have been developed (Attac~9nt8 C an~ 
0). The a*a1gnment of future earnings and its enforcement must comply v1th 
.11 requir ••• nt. o~ Article 3-A of tb. Personal Property Lav. Only 
overpayments of Home Relief and Veteran's Assistance (not PC-ADe), incurred 
after applications made beglnninv July 1, 1995, are covered under this 
proviSion. See,'6 ADK-5 page 3. 

Mor.ov.r, the requirement that Applicants tor Home Relief must sign 
these forms i5 not a Medical Ass1stance requirement. Any ind1vidual who ha. 
been denied or ~iscontinued from public •• slstance as a result of this 
provision .ust be given a separate Medical Assistance determination. In 
determin1ng Medical AssIstance eligibility, money that is recouped from an 
applicant's/rec1plent's earnings due to a Home Relief overpayment 1s counted 
as lncome. ~, 96 ADK-S page 6. 

A reCipient of PublIc AsSistance, Medical Assistance or Services has • 
r19ht to an adequate notice when the Agency proposes to discontinue, 
suspend, reduce or change the manner of payment of such benefits. 18 NYCRR 
358-3.3(a). In addition, 1n most c1rcumstances, a Food Stamp rec1pient has 
a riqht to an adequate adverse action notice when the Agency proposes to 
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take any action to discontinue. au.pend or reduce the recipient's rood 8ta~ 
benetits during the certlflcation period. 18 NYCRR 358-2.31 18 HYCRR 358-
3.3(b). Rowever, pursuant to 18 NYCRR 358-3.3(e), there 18 no right to an 
adverse actlon notice when, for example, the Change is the result of ..... 
change, the Agency determine. that all members of the household have died or 
the household has .Oyed from the distrlct or when the household has fa1led 
to reapply at the end of the certificat10n period. 

An adequate notice is a notice of action, an adverse action notice Of an 
act10n taken notice which sets forth the action that the Agency proposes to 
take Or 18 taklng. and if a s1ngle notice ia used for all .ffected 
assistance, benefits or services. the effect of such action. if any, on a 
recipient's other aGsistance, benefits or services. In addition, the notice 
must containl 

o for reductions, the prev!ous and new amounts of assistance or 
benefits provided, 

o the effectlve date of the action: 

o the specific reasons for the action, 

o the specific lawa and/or regulations upon which the action is 
based; 

o the recipientts right to request an agency conference and fair 
hearing; 

o the procedure for ~equ •• ting an agency conference or fa!r hearinq, 
including an address and telephone number where a raquest for a 
fair hearing may be made and the time limits within which the 
request for a fair hearing must be made, 

o an explanation that a request for a conference Is not a request for 
a fa!r hearing and that a separate request for a fair hearing .ust 
be made, 

o • statement that a request for a conterence does not entitle one to 
ald continuing and that a right to aid continuing only arises 
pursuant to a request for a tair hearing; 

o the circumstances under Which public asslstance, medical 
assistance. food stamp benefits or services will be continued Or 
reinstated until the fair hearing decision is issued, 

o a statement that a fair hearing must be requested separately from a 
conterence: 

o a st.temant that when only an agency conference is requested and 
there is no specific request for a faIr hearing, there 1s no right 
to continued public assistance, medical assistance, food stamp 
benefits or servlces; 
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o a statement that participation in an agency conterence does Dot 
affect the ri9ht to request a fair hearing, 

a the right of the recipient to revle~ the case record and to obtain 
copias of docuaents which the agency will p~e8.nt into ev1dence at 
the hearIng and othe~ documents necessary for the recipient to 
prepare tor the fair bearing at no eost: 

o an .ddress and telephone number wbere the recipient can obtain 
additional information about the reCipient', case# how to r~e.e a 
falr hearing, access to the case tile, and/or obtaining copies of 
~ocuments, 

o the right to representation by legal counse1. a relative. friend or 
other person or to represent oneself, and tbe rigbt to bring 
witnesses to the fair h.aring and to queatio~ witnesses at the 
hearing: 

o the right to present written and oral evidenee at the hearingJ 

o the liability. if any, to repar continued or reinstated assistance 
and b~nefit8f if the recipIent 10se8 the falr hearingJ 

o lntor.at1on concerning the avatlability ot community legal services 
to assist a recipient at the conterence and fair hearing, and 

o a copy of the budget or the baSis for the ~utation, in instancea 
wbere the social services ageney'S deter~inatlon is based upon a 
budget eomputation. 

18 MyeRR 358-2.2 

DISCUSSION 

The Appellant requested this h.~rinq to review tbe Agency'. 
determinat10n to discontinUe the Appellant'S Public Assistance and Medical 
Assistance benefits based on its Notice of Intent dated July 3, 1996. 

The testimony and the dOCUmentation presented at the hearing establish 
incontrovertibly that the Aqeney's July 3, 1996 notice did not set forth the 
action that the Agency proposed to take or was taking with respect to the 
Appellantls Public Assistance benefits, nor the effective date of the 
Agency's action regarding the Appellant's Public Assistance benefits. As 
such, the Aqency's July 3. 1996 notice did not COMply with the reqUirements 
of 18 NYCRR 358-2.2 as set forth above. Although the copy of the Agency's 
notice $ubmitted into evidence as part of Exhibit 1 purports to establish 
that the Agency·s July 3, 1996 notice did adequately notIfy th~ Appellant of 
the nature .nd effective date of the Agency's action regarding the 
Appellant'S Public Assistance, the Appellant·& production of the original 
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carbon copy of the July 3, 1996 notice establishes tbat the Agency copy v •• 
.. terlal1y altered prIor to its sub_i.sion into evidenca at the hearing. 
Theretere. the Agency's purported discontinuance of the Appellant's Public 
Assistance benefIts based upon his conceded refusal to sign the 
ftAuthorization and Agreement Qf Reimbursement" form on July 3. 1996 Must be 
reversed. 

In addition, the Agency's determination to discontinue the Appellant's 
Medlcal ASsistance benefits 1s incorrect. As noted abov.~ the requ1re.ent 
that applicants tor Some Relief must 8ign the "Agreement to Repay any Ho •• 
Relief Overpayments St1l1 Owed After Case is Closed" and the "Assignment ot 
Wages, Salary, Commissions or Other Compensation for Services" 1s not an 
elig1bility requirement tor Medical Assistance, a~d an Applicant's refusal 
to sign the documents does not in 1t$~lf render hl. lneliglble fOT Medical 
Assistance benefits. 

Lastly, and very significantly, the record does not support the Agencyts 
contention that the Appellant fal1ed to sign the "Agreement" and the 
wAsslgnment" on July 3, 1996. Rather, the record st.tes that the Appellant 
was presented with those forms for 8ign~ture at his recertification 
appointment on July 10. 1996, and that he signed them on that date. albeit 
w1th the incorract date. Moreover, although the ~op1es of the blank 
documents s~bmitted into evidence by the Agency as part of Exh1bit 1 purport 
to establish that the Appellant did not sign the documents, the Agency 
representative testified that the Appellant signed the docu.ents with the 
incorrect date. that the Agency did not attempt to correct the date an~ did 
not ask the Appellant to correct it, and that since the date was incorrect 
the Agency was justifi~d in presenting blank documents .$ evidenc. of the 
Appellant's alleqed failure to sign the documents. Lastly, the regulatory 
CitatiQns eite~ by the Agency on its J~ly 3, 1996 notic.~ lnten~ed to 
justify the Agency's determ1nations to discontinue the Appellant's PubliC 
Assistance and Medical Assistance benefits, do not relate to any of the 
re1mbu~gement forms presented by the Agency and ~hich tbe Appel.nt allegedly 
Tefused to sign. 

Theretore, the Agencyts ~uly 3, 1996 ~.termination to discontinue the 
Appellant's Pub11c AsSistance and Medical ASSistance benefits must be 
reversed. 

DECISION !HD ORDER 

The Agency's determination to discontinue the Appellant's PubliC 
Assistance and Medlcal ASSistance benefits based on its Notice of Intent 
dated July 3, 1996 was not COrrect and is reversed. 

The Agencyts determinaticn to discontinue the Appellant's Public 
ASSistance and Medical Assistance benef1ts for failure to provide 
docum.ntatlon necessary to determin@ the Appellant's continuing eligibility 
for such benefits ~as not correct and is reversed. 

1. The Agency is directed to continue the Appellantts Public 
Assistance and Medical As~is~ance benefits. 
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2. The Agency 18 directed to r.etore the Appellant'. Public Assist.nee 
and Medieal A •• lstance benetita retroactIve to the date of the Agency'. 
action. 

As required by 18 NYCRR 358-6 •• , the AgenCY Must eo.ply l ... diately with 
the directives set forth above. 

DA'l'SD. Albany, New York 
Septe~r 9, 1996 

111M mu S'1'A'!"~ DEPARTKD'l' 
or SOCIAL SERVICES 

By 

~cf.tI!~ 
CONaiss1oner's Designee 


